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1. 
About the Office of the Public Advocate

The Victorian Office of the Public Advocate (OPA) is a statutory office, independent of government and government services, that works to protect and promote the rights, interests and dignity of people with disabilities in Victoria.
 

OPA provides a number of services to work towards these goals, including the provision of advocacy, investigation and guardianship services to people with cognitive impairments or mental ill health. In the last financial year, 2013-14, OPA was involved in 1519 guardianship matters, 362 investigations and 365 cases requiring advocacy. OPA is the coordinating body of the Community Visitors Program in Victoria, in addition to four other volunteer programs, and provides support to over 900 volunteers.

Under the Guardianship and Administration Act 1986 (Vic) the Public Advocate has a function to arrange, coordinate and promote public awareness and understanding by the dissemination of information with respect to the protection of persons with disability from abuse and exploitation and the protection of their rights.
 At the request of the Victorian Civil and Administrative Tribunal (VCAT), the Public Advocate can investigate any complaint or allegation that a person is under inappropriate guardianship, or is being exploited or abused or is in need of guardianship. The Public Advocate also holds specific powers of entry and inspection where abuse of people with disability is suspected.
 
As a result of these functions OPA has extensive expertise in investigating and reporting violence and abuse in a range of disability settings.
About this submission 

OPA is a member of the Australian Guardianship and Administration Council (AGAC). OPA endorses the content and recommendations contained in the AGAC submission to the Proposal for a National Disability Insurance Scheme Quality and Safeguarding framework consultation paper. 
OPA makes this additional submission to the consultation paper in relation to Community Visitors and restrictive practices.

We do this because we consider the role of Community Visitors and the legislative framework regulating the use of restrictive practices in Victoria as important human rights safeguards for people with disability. OPA considers these models best practice within Australia and recommend the NDIS Senior Officials Working Group consider these models in the development of a nationally consistent quality assurance and safeguarding framework. 

Despite assurances given in the bilateral agreement between the Victorian Government and the Commonwealth Government, examined further below, OPA is concerned that Victoria’s existing quality assurance and safeguards framework will be diminished in the transition to full roll-out of the National Disability Insurance Scheme (NDIS). 

OPA is concerned that reduced protections and deregulation in this sector will place people with disability at greater risk of violence, abuse, neglect and exploitation.
2. Office of the Public Advocate involvement in the NDIS
Guardianship and Advocacy

OPA’s Advocate Guardian Program has been involved with the NDIS through advocacy referrals from the Victorian Department of Health and Human Services for prospective participants living in the Barwon trial site. This includes 28 people living in shared supported accommodation, and 31 people living at Colanda Residential Services. In addition to providing advocacy services, the Public Advocate is guardian for 5 participants in the Barwon trial site and is involved in NDIS matters by virtue of these guardianship appointments.

Further clarification is needed in relation to the delivery of a nationally consistent scheme given decision-making arrangements for people with a cognitive impairment and mental ill health are generally provided for under state and territory legislation. OPA remains concerned about how the ‘consumer choice’ philosophy, which underpins the scheme, operates for people with cognitive impairments and mental ill health.
 
Community Visitors Program

OPA coordinates the Community Visitors Program in Victoria providing administrative support, managerial expertise, training and technology support to volunteer Community Visitors in addition to contact with government officials. 
Community Visitors are empowered by law to visit Victorian accommodation facilities for people with a disability or mental illness at any time, unannounced. They monitor and report on the adequacy of services provided, in the interests of residents and patients. There are 443 volunteers who visit across three streams: Disability Services, Residential Services and Mental Health. Community Visitors conducted 5079 visits during 2013-2014, 2935 of which were to 1187 Disability Service accommodation settings. 
OPA Community Visitors are active in the Barwon trial site. Community Visitors’ representatives also meet with National Disability Insurance Agency (NDIA) staff on a quarterly basis to raise concerns identified during visits. 

With the transition to full roll-out of the scheme OPA is concerned that Community Visitors will no longer be able to visit those accommodation settings where residents receive NDIS-funded supports. The Community Visitors Program will be examined in more detail in Part 4 of this submission.

Policy, research, education and advice

OPA continues to undertake significant policy work in regards to the NDIS. OPA has produced a discussion paper titled Guardianship and the National Disability Insurance Scheme (2014) that examines the interaction between state appointments of substitute decision makers (guardians) and Commonwealth appointments of plan nominees.
 This paper considers the need to examine less restrictive alternatives to resolving matters than by appointing guardians. It also proposes that usage of the NDIS nominee provisions needs to be closely monitored and evaluated.
 
OPA has produced a decision-making guide in relation to current Victorian and Commonwealth laws which seeks to navigate the complexities that exist (see Appendix 1 ‘NDIA decision-making guide for adults with cognitive impairments or mental ill health’).
The NDIS is also relevant to the work of the Advice Service, which OPA expects will be an important source of information about informal and formal ways of assisting participants with NDIS access and plan implementation issues, in addition to providing advice about decision making. It is anticipated that this service will become increasingly important for members of the community who wish to know more about guardianship, advocacy, enduring powers of attorney and Community Visitors, and how each of these operate within the NDIS.

Nationally consistent quality and safeguarding framework

OPA has been active in discussions about the development of nationally consistent monitoring mechanisms of the NDIS on a number of program levels. OPA advocates for transition to a quality and safeguarding framework that is guided by a human rights approach to protection and service delivery.

OPA contributed to the AGAC submission to the NDIS Quality and Safeguarding framework consultation paper. As stated earlier, OPA endorses the recommendations made by AGAC in its submission to the consultation paper.
3. Principles of the framework

It is critical that the protection of people with disability from violence, abuse, neglect and exploitation is a guiding principle of the NDIS quality and safeguarding framework. OPA considers this a crucial human rights safeguard that must inform the development of the framework. 

Convention on the Rights of Persons with Disabilities 

The Convention on the Rights of Persons with Disabilities (Convention) in the most comprehensive international human rights statement on the rights of people with disability. As a party to the Convention, Australia is obliged to implement its provisions in domestic law.
 

Article 16(1) of the Convention places an obligation on Australia to:

take all appropriate legislative, administrative, social, educational and other measures to protect persons with disabilities, both within and outside the home, from all forms of exploitation, violence and abuse, including their gender-based aspects.
 

Furthermore article 16(3) places an obligation on Australia:

In order to prevent the occurrence of all forms of exploitation, violence and abuse, States Parties shall ensure that all facilities and programmes designed to serve persons with disabilities are effectively monitored by independent authorities.
 
It is crucial that the principles contained in the Convention inform the development of the NDIS quality and safeguarding framework, and that the framework reflects those principles.
Charter of Human Rights and Responsibilities Act 2006 (Vic)
The Charter of Human Rights and Responsibilities Act 2006 (Vic) (Charter) establishes a legislative framework for the protection and promotion of human rights in Victoria. The Charter establishes a human rights discourse and outlines the basic rights, freedoms and responsibilities of all Victorians. 

Under the Charter, any limitation on human rights by law must take into account the nature of the right, the importance of the purpose of the limitation, the nature and extent of the limitation, the relationship between the limitation and its purpose and any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve.

The Charter requires public authorities, such as OPA and other Victorian state and local government departments and agencies, and people delivering services on behalf of government, to act consistently with the human rights outlined in the Charter.
 It is not clear whether the provisions of the Charter will continue to apply to people delivering services on behalf of the federal government upon full implementation of the NDIS. 

OPA would be very concerned if the Charter did not have application in the area of disability service provision. Consideration must be given to how the Charter might apply within an NDIS environment.
4. Community Visitors

As stated in the consultation paper, Community Visitors programs exist in various formats across Australia. This part of the submission will focus on the unique aspects of Victoria’s program and detail the crucial role Community Visitors play within Victoria’s existing system of quality assurance and safeguards. Contrary to how they are depicted in the consultation paper, Community Visitors programs are not best described as complaints mechanisms.. Rather, Community Visitors programs are more comprehensive and valuable in protecting and promoting the rights of persons with disability.
Australian Guardianship and Administration Council recommendations

OPA endorses the recommendations made by AGAC in its submission to the consultation paper.
 
AGAC’s recommendations are as follows:

Community Visitors

Recommendation 9. Community Visitors programs currently in operation should be funded to continue for a 4-year transition period from 1 July 2016. 

Recommendation 10. Amendment of the National Disability Insurance Scheme Act 2013 (Cth) will likely be required to enable existing state and territory Community Visitors programs to operate in the context of the full NDIS roll-out. Relevant state and territory legislation will also likely need amendment to enable these programs to continue to operate in an NDIS environment.

Recommendation 11. Transitional legislation at the Commonwealth level, and in those jurisdictions where Community Visitors programs exist, should specify that Community Visitors have authority to visit the accommodation settings of NDIS participants where NDIS funds are being used to provide supported accommodation services. 'Supported accommodation' services should be defined to refer to situations where the provision of accommodation is connected to the provision of personal care and support. 

Recommendation 12. A national evaluation of existing Community Visitors programs should be commenced as soon as possible and be concluded by 1 July 2018. The evaluation should be guided by the principles contained in the Convention on the Rights of Persons with Disabilities, the National Standards for Disability Services, and the National Disability Strategy. The evaluation should identify a best-practice Community Visitors model by assessing, among other things, the extent to which Community Visitors programs:

a. promote social inclusion and the empowerment of people with disability;

b. identify matters of concern (including situations of violence, abuse, exploitation and neglect);

c. provide a cost-effective means of monitoring the well-being of people in NDIS-funded accommodation settings. 

The evaluation should also consider whether the evidence collected supports the development, based on the identified best-practice model, of a national Community Visitors scheme, or the development of nationally-consistent state and territory Community Visitors schemes.
One of the key reasons OPA supports these recommendations is that they provide some certainty for those schemes to continue to operate while an evaluation is conducted. The identified best-practice model will determine the development of a national Community Visitors scheme, or the development of nationally-consistent state and territory Community Visitors schemes.

OPA considers that an external evaluation based on comparisons between jurisdictions, and any relevant models operating internationally, needs to occur in order to identify the best way in which Community Visitors programs can protect and promote the rights of participants within the NDIS. The issue of realistic resourcing to strengthen the infrastructure and support provided to Community Visitors should be considered.

For the purposes of guiding the evaluation of existing Community Visitors programs, OPA takes this opportunity to highlight the strengths of the Victorian model. We preface this with a reference to the position expressed by the Productivity Commission in its Inquiry into Disability Care and Support Report:
Official Community Visitors should play an important role in promoting the rights of, and overseeing the welfare of, the most vulnerable people in the disability system (and be introduced in jurisdictions where they do not already exist).

In doing so it is desirable to replicate features of the Victorian model, including the publication of annual reports and the use of volunteers.
 
Victoria’s model

In Victoria, the Community Visitors Program was established in 1986 and for over 28 years those volunteer Community Visitors have been playing a vital role in safeguarding and promoting the rights of people residing in disability service providing residential services, residential services and mental health facilities in Victoria. The three streams of Community Visitors are regulated under three pieces of legislation: Disability Services stream under the Disability Act 2006 (Vic); Residential Services stream under the Supported Residential Services (Private Proprietors) Act 2010 (Vic); and Mental Health stream under the Mental Health Act 2014 (Vic). 
Under the Disability Act, Community Visitors are required to inquire into ‘any case of suspected abuse or neglect of a resident.’
 The Disability Services stream is the largest of the three streams, with 276 Community Visitors making a total of 2935 visits across Victoria during 2013-2014.
 Within this stream, of the people that Community Visitors visit, it is estimated that eighty-five per cent have high support needs due to their cognitive impairment or dual disability. They may have a limited circle of support with often those supports being the paid staff in the house, and in many instances, connections to family and friends are nonexistent or tenuous. 
The demographics of residents in residential services differ to the demographics of people who live in disability services. The 2013 [supported] residential services survey shows that 91 per cent of pension level residential services residents have a disability and many would have multiple disabilities.
 In recent years, Community Visitors are highlighting an increasing number of residents with mental illnesses.

The functions of a Community Visitor under the Supported Residential Service (Private Proprietors) Act differ to those functions of a Community Visitor under the Disability Act. Community Visitors are to visit any supported residential service and query:
(a) whether services are being delivered to residents in accordance with the principles of this Act and the accommodation and personal support standards prescribed under this Act; (b) the status of any complaint made by or on behalf of a resident and the progress of its resolution, if applicable; 
(c) any other issue or concern raised with the community visitor by or on behalf of a resident.

A total of 87 Community Visitors visited 882 residential services across Victoria during 2013-2014. There is less government oversight of supported residential services and less protections for residents. Some residents of supported residential services in the Barwon trial site receive NDIS-funded supports, and it is unclear how oversight will change following full implementation of the NDIS.
In the 2013-2014 Community Visitors Annual Report, the Public Advocate, who is Chair of the Community Visitors Combined Board, raised concerns in relation to the implementation of the NDIS and the transition to a nationally consistent quality and safeguarding framework. These concerns remain relevant to this submission:

The [Community Visitors] Program remains concerned about the impact of the full rollout on volunteers’ ability to visit accommodation facilities. Volunteers are apprehensive that their powers under current state legislative arrangements to enter disability services, supported residential services and mental health facilities may not continue to apply in the same way when the NDIS is fully implemented. In addition, it is expected new private accommodation providers will enter the sector. OPA worries that such providers may not possess the necessary skill base and experience required to provide an appropriate level of care to a person with a cognitive impairment or mental illness, and Community Visitors’ ability to visit such accommodation settings into the future remains unclear.
 
Question

Should there be a Community Visitor scheme in the NDIS and, if so, what should their role be?

Yes. 
The Community Visitors Program in Victoria performs an on-site monitoring role and quality safeguard, as is also evident in other jurisdictions where Community Visitors operate in disability services.
 Community Visitors are an important safeguard for the rights of people with disability to access quality services and opportunities in the community. A core principle of the program is the elimination of violence, abuse, neglect and exploitation of people with disability.

OPA supports the position expressed in the AGAC submission to the consultation paper:

Community Visitors have been important in raising concerns about abuse and service system failures on behalf of vulnerable clients living or staying in disability accommodation services, supported residential services and mental health facilities. Most importantly Community Visitors offer meaningful independent monitoring of service quality.

The Productivity Commission expressed the importance of Community Visitors programs in its inquiry report, and OPA would like to stress the significance of the Community Visitors Program to the operations of our office. 
The Productivity Commission stated:  

Community visitors are a well targeted way of monitoring groups with particular vulnerability who receive care and support in situations where poor practices or outcomes are more likely to go undetected. The capacity for random inspection strengthens industry wide incentives to comply with service standards as well as other laws and regulations. As such, these schemes should be implemented in states where they do not currently exist under the appropriate state and territory statutory bodies, potentially with funding assistance from the NDIS.

As discussed in the AGAC submission, thought must be given to how Community Visitors programs will operate given the new accommodation options that will be available as a result of the roll-out of the NDIS. The greater use of in-home care and services provided in a private provider setting present challenges to the monitoring role of Community Visitors. In relation to those participants who live in residential services, it is unclear how oversight will apply to those services, given they are owned and registered as private providers.

The legislative frameworks for the various Community Visitors streams in Victoria face a regulatory change with the development and implementation of national consistency.
 Legislative reform will be required to ensure their important role is maintained and built upon.

In Victoria Community Visitors:

· are Governor-in-Council appointments, and are therefore independent of government
· provide an annual report to Parliament, with recommendations for sector change/improvement 
· are volunteers
· advocate for people with disability who may have no one else to support them or any other person to advocate on their behalf
· have a human rights safeguard focus
· are an early warning system for the community

· highlight what is occurring in practice, and whether or not policy and practice manuals are being utilised

· highlight where the system fails and advocate for systemic change
· have the authority to access incident reports and report back to the Community Visitors Program any matters of concern, all of which are recorded
· escalate more serious issues through the Community Visitors Program and the Public Advocate
· report publicly on serious incidents of violence, abuse and neglect of people with disability in disability services, residential services and mental health facilities
· are people who want to learn about disability and provide a link to the community for people with disability.

Recruitment, selection and training of Community Visitors
OPA undertakes a thorough process to recruit, select and train volunteer Community Visitors across the three streams.
OPA accepts expressions of interest, prior to initial screening of the prospective volunteer, before an interview with a Community Visitors Program staff member and a current Community Visitor. Referee checks are undertaken by the OPA Volunteer Coordinator, who is a staff member highly experienced in volunteer management, and their role is to ensure consistency in approach and that the referee check process provide as much valuable assessment information as possible. The prospective Community Visitor is required to submit to a police check, and a Working with Children Check where applicable. They must present 100 points of identification, sign the Code of Conduct and complete a declaration of personal interests to ensure there are no conflicts of interest in them taking on the role. They must also complete the initial mandatory training (five days) and agree to meet the ongoing requirement for training.
 
A new Community Visitor is required to undertake ten hours of supervised on-the-job training, visiting disability and residential services and mental health facilities with experienced Community Visitors prior to undergoing an assessment by the relevant senior volunteer Regional Convenor (or team leader) within the Community Visitors Program. It is only once all these requirements have been satisfactorily completed that the Public Advocate makes a recommendation to the Governor-in-Council for the appointment of the person as a Community Visitor. 

Serious incident reporting and notifications
As is broadly known, people with disability in Australia experience significantly higher levels of violence, abuse, neglect and exploitation than people without disability.
 Using a variety of platforms, and stemming from reports from Community Visitors, OPA actively champions a zero tolerance of abuse and violence in the disability sector. OPA would like to highlight the important role Community Visitors play in the protection of people with disability from violence and abuse. For many years now, Community Visitors have reported their serious concern of systemic violence and abuse of people with disability in shared supported accommodation.
 
Since 2009-2010 Community Visitors have been intensively monitoring and reporting incidents relating to abuse, neglect and assault in disability services, residential services and mental health facilities. This followed a three-fold increase in abuse and violence reported by Community Visitors in the same financial year.
 Since 2009 a total of 880 incidents of abuse, neglect and sexual assault have been reported in disability services.
 
Since 2010, the Public Advocate has required all program areas within OPA to notify her of all matters concerning sexual assault or serious abuse and unexplained injury.
 This includes the Community Visitors Program, the Advocate Guardian Program, the Advice Service and the Independent Third Person Program.
 This notification data captures the most severe cases, and it highlights systemic issues concerning the deficiencies in the response of the service system to these incidents.
 
Disability Services 

Since 2009 a total of 880 incidents of abuse, neglect and sexual assault have been reported in disability services.
 Since 1 July 2010 the Public Advocate has received 87 notifications of severe cases of violence, abuse and sexual assault in disability services. The Public Advocate is aware that what Community Visitors see is only the tip of the iceberg.

The Community Visitors Annual Report 2013-2014 reported that the violence and abuse can be physical, sexual and emotional. Inadequate funding is also a systemic abuse. IN the disability stream, Community Visitors identified 147 incidents of serious abuse, neglect and violence against residents during the 2013-2014 financial year. The Disability Services Board (of the disability services stream) recommended that the Victorian Ombudsman inquire into the effectiveness of the current system of incident reporting in group homes. In addition, the Disability Services Board recommended that the State Government instigate a formal independent inquiry into abuse and neglect in group homes. OPA welcomed the announcement, in December 2014, of the Victorian Ombudsman’s inquiry into how allegations of abuse in the disability sector are reported and investigated. The Victorian Parliament has indicated that it will undertake an inquiry later this year into systemic failures in Victoria’s disability care system.
On the point of notifications, OPA made the following comment in our submission to the Victorian Ombudsman’s Inquiry:

The notifications provide strong evidence of significant systemic failures that put residents at risk of assault and abuse from other residents, assault and abuse from staff and from unexplained or unintentional injuries. They show that, inadequately managed, these incidents leave residents at continuing risk of violence and abuse in these settings.

OPA submitted the following comment in relation to the role of our office: 
The Public Advocate has a mandate to be an advocate against violence and abuse and has called for more investigative powers, prevention programs, better responses to allegations of abuse and better monitoring of services. Some of the evidence for this inquiry comes from our systemic advocacy. Beginning with the publication ‘Violence against people with cognitive impairments’ in 2010, OPA has published many reports on violence and abuse including research reports and submissions to policy and legislative reform, most of which are available on the OPA website.

OPA believes that there is overwhelming evidence of the need to have regulation in this sector, and that Community Visitors are one mechanism to help achieve this within the NDIS quality and safeguarding framework.
OPA takes this opportunity to reaffirm the crucial role Community Visitors play in reporting and monitoring the incidence of violence, abuse and neglect in disability services, residential services and mental health facilities. Community Visitors should continue to perform this role after full implementation of the NDIS. OPA restates its support for AGAC’s recommendations in this area.
5. Reducing and eliminating restrictive practices in NDIS-funded supports

The use of restrictive practices

Restrictive practices fundamentally infringe upon a person’s human rights. OPA has long-standing concerns about the widespread use of restraints and other restrictive interventions on people with disability and mental ill health.
 OPA defines restrictive interventions in our position statement on the matter (the terms restrictive practices and restrictive interventions are used interchangeably in this submission):

Restrictive interventions are defined as the deliberate or unconscious use of coercive power to restrain or limit an individual’s freedom of action or movement, through a range of different mechanisms. These mechanisms used to restrict an individual can be chemical, environmental, mechanical or physical in nature.

The position statement does acknowledge there are circumstances in which the use of restrictive practices may be justifiable:
when they are lawfully imposed upon individuals to prevent harm to those individuals or to others, and when there are no less restrictive support options available.
 
The Disability Act allows the use of restrictive practices only in specific circumstances, namely when there are no less restrictive options available and only to prevent harm to the person and/or harm to others.
 Restrictive practices are most often applied to address or manage ‘behaviours of concern’ of people with a disability or mental ill health. It is crucial that the disability sector, and the community more broadly, is aware that behaviours of concern may act as a form of communication for some individuals with cognitive impairment. There are serious negative consequences associated with the use of restrictive interventions to manage behaviours of concern.
 

The Productivity Commission in its inquiry report stated:

The NDIS should be accompanied by clear legal obligations on service providers regarding the use of restrictive practices in the disability sector. Specific ongoing monitoring measures will also be essential to ensure compliance.
 
This comment would suggest that the Productivity Commission considered that there would be a legal authorisation process in relation to restrictive practices when the NDIS was developed. The light touch options contained in the consultation paper do not reflect this view. 

The consultation paper noted that regulation of the use of restrictive practices in relation to people with disability varies significantly across the states and territories.
 
National consistency is not easily achieved when significantly different protections exist throughout the country. For example: 

· does national consistency require all jurisdictions to create the equivalent of a Senior Practitioner (or even the appointment of a national Senior Practitioner) to monitor restrictive interventions? or;

· does national consistency (which is different to national sameness) require something broader, such as a requirement that restrictive interventions be authorised by an external agency?

In relation to the current arrangements in each jurisdiction the consultation paper noted that:

The National Framework for Reducing and Eliminating the Use of Restrictive Practices in the Disability Service Sector (National Framework) establishes a national approach to reducing and eliminating the use of restrictive practices by providers across a range of disability service sector settings.

When the NDIS is fully implemented, replacing current state and territory regulatory arrangements that are tied to funding agreements, there will need to be policies and procedures put in place which meet the Australian Government’s commitment to the National Framework.
 
Australian Guardianship and Administration Council recommendations

In order to achieve national consistency, is it necessary to determine which jurisdiction or jurisdictions provide best practice in this area and then implement the identified best model in other states and territories. Appropriate flexibility in this area could be considered after the full roll-out of the scheme, when more evidence will be available.

OPA endorses the recommendations made by AGAC in its submission in relation to the regulation of restrictive practices.
 
AGAC’s recommendations are as follows:

Restrictive Practices

Recommendation14. Existing state and territory regulation of restrictive practices should continue for a 4-year transition period from 1 July 2016.

Recommendation 15. Those states and territories that currently do not regulate the use of restrictive practices on people with disability should develop and implement by July 2016 an external authorisation process for the use of restrictive practices.

Recommendation 16. A national evaluation of restrictive practice usage in relation to people with disability should be commenced as soon as possible and be concluded by 1 July 2018. The evaluation should be guided by the principles contained in the Convention on the Rights of Persons with Disabilities and the National Framework for Reducing and Eliminating the Use of Restrictive Practices in the Disability Service Sector. 

The evaluation should identify a best-practice model of restrictive practice regulation by assessing:

a. the amount and type of restrictive practice usage in each state and territory;

b. the reach of the various authorisation processes that exist in different jurisdictions in Australia; and 

c. the impact of the various authorisation processes on restrictive practice usage.

Recommendation 17. A national approach to restrictive practice regulation, drawing on the best-practice model identified by the national evaluation, should be in place and operate from July 2020.
OPA supports these recommendations because they provide some certainty for existing regulatory schemes to continue to operate while an evaluation is conducted.
 A national approach to restrictive practice regulation, drawing on the best-practice model identified by the national evaluation, should be in place and operate from July 2020. 

For the purposes of guiding the evaluation of restrictive practice regulation across Australia, OPA considers this an important opportunity to highlight the strengths of the Victorian model of restrictive practice regulation. 

Victoria’s model

Victoria was the first jurisdiction in Australia to provide guidelines and safeguards for the use of restrictive interventions within its disability specific legislation.
 OPA considers the Disability Act process, which applies to disability service providers, to be current best practice, although OPA’s Community Visitors report that compliance with the legislation is variable and needs constant monitoring.
 
Regulation has attempted to improve service delivery and practice in terms of human rights. OPA is concerned that with the full roll-out of the NDIS the legislative framework as contained in the Disability Act may no longer apply in the same way. Accordingly, this part of the submission will outline the strengths of Victoria’s system to inform the development of a national system, or nationally consistent model, that will operate after full roll-out of the NDIS.
OPA wishes to draw attention to Schedule B: Bilateral Agreement for NDIS Launch between the Commonwealth Government and the Victorian Government:

The existing Victorian quality assurance and safeguards framework as set out in Appendix C will apply in the Barwon launch site as it applies to the relevant new and existing funded client support programs for the launch subject to further development of and transition to a nationally consistent risk-based quality assurance approach in the longer term that does not diminish Victoria’s existing quality assurance system and safeguards.
 

Appendix C to Schedule B of the bilateral agreement includes references to the Disability Act, the Guardianship and Administration Act, the Supported Residential Services (Private Proprietors) Act, the Mental Health Act and the Charter, among other legislation, as part of the existing quality assurance and safeguards framework for people with a disability in Victoria.

In Victoria, the Disability Act is a critical piece of legislation within a suite of legislation and policy operating in the area of disability broadly.
 Its purpose is to enact: 

a legislative scheme for persons with disability which reaffirms and strengthens their rights and responsibilities and which is based on the recognition that this requires support across the government sector and within the community.
 

It is unclear how the Disability Act will apply to service providers registered under the National Disability Insurance Scheme Act 2013 (Cth) after full roll-out of the scheme. 
Disability Act 2006 (Vic)
In Victoria the Disability Act regulates the use of restrictive practices through creation of the position of the Senior Practitioner.
 The use of restraint and seclusion must be incorporated in the person’s behaviour support plan that must be lodged with the Senior Practitioner. The Disability Act establishes reporting obligations and external review mechanisms of this process. 
OPA supports the valuable role of the Senior Practitioner in regulating and minimising the use of restrictive practices in disability services. The Senior Practitioner has the authority to give clinical direction, supervision and oversight, and to monitor the use of restrictive interventions and compulsory treatment.
 The Authorised Program Officer must provide a copy of the approved behaviour support plan and the details of the Independent Person who assisted the person with disability, to the Senior Practitioner.
 OPA considers the role of the Independent Person to be one area where reform is warranted.

The Disability Act also provides for the Public Advocate to respond to notifications from an independent person, and the Public Advocate has power to refer a matter to the Senior Practitioner or initiate an application for review at VCAT.
 The person subject to a restrictive practice also has a right to review by VCAT.
  

The Disability Act also provides for the Public Advocate or Senior Practitioner or their delegates to advocate for persons who are or may be subject to restrictive practices.
OPA is of the view that Victoria has a robust framework with in-built human rights safeguards in order to authorise those instances where a restrictive practice can be applied. This is a crucial process that ensures that any limitation of human rights is legally and clinically authorised using a human rights based approach. 

If the robust framework contained in the Disability Act does not apply to NDIS-funded supports it would greatly diminish the protections that currently exist in Victoria.
Interaction with other state legislation

While OPA supports the objective of national consistency in this area, this should not result in the reduction of standards in any jurisdiction. In Victoria, national consistency should not be pursued to the detriment of the level of protection afforded by the Disability Act. The need for the Disability Act to interact with other relevant rights based Victorian legislation, for example the Guardianship and Administration Act, that establishes this office, and the Charter, suggests that it should continue to operate in this area – at the very least until equal, and improved, protections are developed at the national level.
 OPA would be greatly concerned if the Charter no longer applied in relation to the use of restrictive practices. 
National Office of the Senior Practitioner

OPA is hesitant to contribute to the debate around any future development of a national Senior Practitioner. OPA would be more likely to support this option if the Victorian model, with improvements, is identified as the preferred model. With the greater provision of in-home care supports and other alternative accommodation settings under the NDIS, which may encompass splintered and diverse services, thought must be given to how the regulation of restrictive practices will apply in these settings.
Question

Are there additional safeguards that we should consider that have not been proposed in these options?

Currently, the Disability Act only requires a behaviour support plan to outline the use of a restrictive practice, and does not require development and inclusion of positive behaviour support strategies which would work to reduce and eliminate the use of restrictive practices. 
Where restrictive practices are used OPA advocates that the model of authorisation and reporting must be contained in legislation and guided by best practice. Any behaviour support plans should embrace and contain positive support strategies. Such strategies are based on a framework of positive behaviour supports, and not restrictive practices, as a way to reduce and eliminate the use of restrictive practices. This contributes to the objective of the National Framework for the Reduction and Elimination of the Use of Restrictive Practices in the Disability Services Sector.

Provision of education material and training to service providers to enable positive support strategies to be developed and implemented is an important additional safeguard in this area.
 In Victoria the Senior Practitioner has the power to develop guidelines, standards and practice directions with respect to restrictive interventions and compulsory treatment. The Senior Practitioner provides crucial support to service providers in this area and OPA would be very concerned if this role no longer operated following full roll-out of the scheme. 

Community Visitors and restrictive practice regulation

The potential role of community visitors, public advocates, public guardians and tribunals has not been adequately examined in the consultation paper. Currently, various statutory bodies and programs perform a safeguarding role in relation to the use of restrictive practices in some jurisdictions – including in Victoria where OPA, the Community Visitors Program, and VCAT all play a safeguarding role.

Currently Community Visitors in Victoria are empowered under the Disability Act to visit any premises where a disability service provider is providing residential services and to inquire into the use of restrictive interventions and compulsory treatment.
 Community Visitors have the power to refer matters to: the Public Advocate, the Secretary of the Department of Health and Human Services; the Disability Services Commissioner; the Senior Practitioner; and the Ombudsman. Community Visitors also report directly to Parliament on a number of matters, including the use of restrictive practices in disability services providing residential services under the Disability Act.
 
While visiting disability residential services Community Visitors ask residents and service providers a variety of questions in relation to the use of restrictive practices, for example: 
· does the person have a behaviour support plan? (Community Visitors can request to view the behaviour support plan).
· is the Senior Practitioner involved? 

· is the restrictive practice based on assessments and, if so, what assessments? 

· has the service provider looked at ways to reduce the use of the restrictive practices? 

· has there been any examination into positive behaviour support strategies for the person?
OPA considers the role of Community Visitors as vital in this area, acting as a safeguard for the rights of persons with disability. If the program was resourced appropriately it would strengthen the rigor with which Community Visitors could perform this role. As discussed earlier in this submission, it is not yet clear which accommodation settings Community Visitors will be authorised to visit after full roll-out of the scheme. 
OPA wishes to reaffirm the recommendations made in the AGAC submission in relation to the continued role for Community Visitors within the NDIS, and emphasises the role Community Visitors can play in relation to monitoring the use of restrictive practices.

OPA would like to the see additional safeguards that exist in Victoria considered by the evaluator in determining the preferred model of restrictive practice regulation.
Restrictive interventions under the Mental Health Act 2014 (Vic) 

Where restrictive interventions are applied to a person in a designated mental health facility under the Mental Health Act 2014 (Vic) then the provisions under part 6 of that Act apply. The Mental Health Act provides the legislative framework under which the use of a restrictive intervention, defined as seclusion or bodily restraint, is authorised.
 
Full-roll out of the NDIS is unlikely to affect the regulation of the use of restrictive practices in designated mental health facilities, given supports in those facilities will be funded and provided by the health system, and therefore will continue to be subject to the Mental Health Act. Notwithstanding this, the interface between the Mental Health Act and the NDIS Act requires examination as the scheme is rolled out.

Consideration must be given to whether the protections such as those contained in the Disability Act will need to, or should, apply to participants accessing mental health supports in a range of accommodation settings under the NDIS.

Monitoring and reporting on the use and elimination of restrictive practices

Question

Would you support mandatory reporting on the use of restrictive practices? Why/Why not?

Yes.

If restrictive practice usage is not measured by monitoring and reporting, then it is not possible to regulate its use. Quantitative and qualitative data is needed to inform best practice.
 

Victoria adopts the practice of mandatory reporting where restrictive practices are used by a disability service provider registered under the Disability Act. Mandatory reporting of restrictive interventions occurs in relation to restraint: chemical, mechanical or physical.
 Victoria has a coherent framework of reporting on the use of restrictive practices that feeds into broader regulation and monitoring arrangements. 
The Authorised Program Officer must provide a monthly report to the Senior Practitioner on all instances of the emergency use of restraint or seclusion, and otherwise all use of restrictive practices is contained in the person’s behaviour support plan.
 The Senior Practitioner has established the Restrictive Intervention Data System (RIDS), a state-wide system to collect, analyse and provide feedback to disability service providers.
The RIDS records and reports events of routine, as needed (pro re nata (PRN)) or emergency restrictive interventions such as chemical restraint, mechanical restraint or seclusion. The Senior Practitioner is required annually to publish information on the performance of the functions of the Senior Practitioner and on data relating to the use of restrictive interventions and compulsory treatment.
 The Senior Practitioner monitors and analyses systemic issues using this data, including the nature, frequency and any trends that are occurring in restrictive practice usage. The result informs future projects of the Senior Practitioner in relation to the development and provision of education materials and training to service providers.
The Disability Act provides the Senior Practitioner with the power to conduct a randomised audit of behaviour support plans to determine if the plans are compliant with legislative requirements and consistent with best practice.
 

If the legislative requirements in this area do not apply to NDIS-funded supports it would greatly weaken the protections that currently exist in Victoria and would be at odds with the provisions in the bilateral agreement. 

On a related matter, OPA is concerned about the high use of restrictive interventions occurring in supported residential services, private homes, and aged care facilities, and OPA would like to see greater regulation and on-site auditing of restrictive practice usage in those accommodation settings. OPA’s Position Statement on Restrictive Interventions states:

OPA believes that the use of restrictive interventions in all government funded and supported accommodation now needs clear, uniform legislative controls and reporting requirements, which could be modelled on Part 7 of the Disability Act. This includes both federal and state funded and supported accommodation, including aged-care facilities, and should include the auditing of chemical restraint.
 
There is a need for greater regulation and on-site auditing of restrictive practices in these settings, both currently, and following full implementation of the scheme. 
Appendix 1 - NDIA decision-making guide for adults with cognitive impairments or mental ill health
Guide to assist the NDIA to determine when decision-making support, advocacy, and substitute decision making is needed for current and potential adult NDIS participants who have significant cognitive impairments or mental ill health

Developed by the Office of the Public Advocate (Vic) in consultation with the NDIA Victoria Launch Site

Key principles

1. Decision-making capacity should be assumed and this assumption should only be displaced on the basis of evidence.

2. Capacity is decision-specific. A person can be said to have capacity to make a decision where they can:

•
understand relevant information, 

•
retain or remember relevant information, 

•
use or weigh up relevant information, and 

•
communicate the decision in words, gestures or other means. 

(See, for example, Powers of Attorney Act 2014 (Vic) section 4; Mental Health Act 2014 (Vic) section 68.)

3. People should wherever possible be provided with the support to make and implement their own decisions (see United Nations Convention on the Rights of Persons with Disabilities, Article 12(3); National Disability Insurance Scheme Act 2013 (Cth) sections 4 and 5).

4. Substitute decision making should only be used as a last resort, where no less restrictive alternative exists (see United Nations Convention on the Rights of Persons with Disabilities, Article 12 (4), Guardianship and Administration Act 1986 (Vic) section 22(2), Charter of Human Rights and Responsibilities Act 2006 (Vic) section 7(2)).

NDIA decision-making guide for adults with cognitive impairments or mental ill health
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� Guardianship and Administration Act 1986 (Vic) pt 3.


� Other volunteer programs include Community Guardian Program, Independent Third Person Program, Supported Decision-Making Pilot Project, and the Corrections Independent Support Officer Program.


� Guardianship and Administration Act 1986 (Vic) 15(c)(iv). In 2013, OPA produced the Interagency Guideline for Addressing Violence, Neglect and Abuse (IGUANA), a good practice guideline for organisations, staff members and volunteers working with adults who are at risk of violence, neglect and abuse. IGUANA was developed in collaboration with a range of statutory agencies and service providers in the disability, mental health, sexual assault and family violence sectors in Victoria following forums in 2012 and 2013. Many of these organisations signed up, committing to integrate IGUANA into their responses to violence, neglect and abuse. OPA is keen to ensure all providers of NDIS supports endorse IGUANA and implement it in their practices. Amendments may need to be made pending development of a nationally consistent system for handling complaints: Office of the Public Advocate (Victoria), Interagency Guideline for Addressing Violence, Neglect and Abuse (2013) available online at Office of the Public Advocate, IGUANA guideline, 29 August 2013 < � HYPERLINK "http://www.publicadvocate.vic.gov.au/file/file/Publications/IGUANA%20guideline%20FINAL.pdf" �http://www.publicadvocate.vic.gov.au/file/file/Publications/IGUANA%20guideline%20FINAL.pdf�> accessed 20 April 2015.


� Guardianship and Administration Act 1986 (Vic) s18A(1), 18A(5).


� Office of the Public Advocate (Victoria) Guardianship and the National Disability Insurance Scheme (2014) available at Office of the Public Advocate, Discussion Papers, 1 September 2014, <� HYPERLINK "http://www.publicadvocate.vic.gov.au/research/132/" �http://www.publicadvocate.vic.gov.au/research/132/�>. See also broadly John Chesterman, 2014. ‘Modernising adult protection in an age of choice’, Australian Journal of Public Administration, vol. 73, pp. 517-524.


� Office of the Public Advocate (Victoria), Guardianship and the National Disability Insurance Scheme: Discussion paper (2014) available online at Office of the Public Advocate, Discussion Papers, 1 September 2014, <� HYPERLINK "http://www.publicadvocate.vic.gov.au/research/132/" �http://www.publicadvocate.vic.gov.au/research/132/�>.


� Ibid.


� Vienna Convention on the Law of Treaties, opened for signature 23 May 1969, 1155 UNTS 331, art 26 (entered into force 27 January 1980): ‘Every treaty in force is binding upon the parties to it and must be performed by them in good faith’.


� Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 999 UNTS 3 (entered into force 3 May 2008) art 16(1).


� Ibid art 16(3).


� Charter of Human Rights and Responsibilities Act 2005 (Vic) s 7(2).


� Victorian Equal Opportunities and Human Rights Commission, Victoria's Charter of Human Rights and Responsibilities <� HYPERLINK "http://www.humanrightscommission.vic.gov.au/index.php/the-charter" �http://www.humanrightscommission.vic.gov.au/index.php/the-charter�> accessed 24 April 2015.


� Australian Guardianship and Administration Council, Submission in relation to Proposal for a National Disability Insurance Scheme Quality and Safeguarding framework consultation paper (2015) recs [9]-[12]. See also pp 20-23.


� Productivity Commission, Inquiry into Disability Care and Support (2011) Report No 54, Vol 1, 52.


� Ibid 509.


� Disability Act 2006 (Vic) s 30(e).


� Compared to 87 Community Visitors undertaking 882 visits in the residential services stream and 80 Community Visitors undertaking 1262 visits in the mental health services stream: Office of the Public Advocate, Submission to the Victorian Ombudsman Investigation into disability abuse reporting (2015) unpublished.


� Publicly available on the Department of Health and Human Services website. Pension Level or pension only residential services which means that at least 80% of their registered beds are provided to people who pay approximately 85% of their pension to cover the cost of accommodation, food and low level care.


� One of the key issues of concern to Community Visitors is the level of staffing and their qualifications in residential services: the staff/resident ratio is 1:30; the only mandatory qualifications are first aid training for all staff and one staff member with a Certificate III who undertakes the role of the Personal Support co-ordinator for the facility (required to work not less than 38 hours a week between 7am to 7pm Monday to Friday). These issues have been particularly highlighted in the Residential Services section of the last couple of Community Visitors Annual Reports.


� Supported Residential Service (Private Proprietors) Act 2010 (Vic) s 184.


� Office of the Public Advocate, Community Visitors Annual Report 2013-2014 (2014) 8.


� See Australian Guardianship and Administration Council, Submission in relation to Proposal for a National Disability Insurance Scheme Quality and Safeguarding framework consultation paper (2015) pp 21-23.


� Ibid 21.


� Productivity Commission, Inquiry into Disability Care and Support (2011) Report No 54, Vol 1, 509.


� Currently the Office of the Public Advocate coordinates and supports three streams of community visitors under three different pieces of legislation; Disability Act 2006 (Vic); Mental Health Act 2014 (Vic); Supported Residential Services (Private Proprietors) Act 2010 (Vic). National consistency will affect the three streams of Community Visitors in Victoria. It is not clear the extent to which any amendment to the Mental Health Act 2014 (Vic) or Supported Residential Services (Private Proprietors) Act 2010 (Vic) will be required.


� Some of these functions are specific to Community Visitors under the Disability Act. See Disability Act 2006 (Vic) s 30.


� More information about the Community Visitors Program, in addition to OPA’s other volunteer programs, can be found online: Office of the Pubic Advocate (Victoria), Volunteer opportunities � HYPERLINK "http://www.publicadvocate.vic.gov.au/about-us/144/" �http://www.publicadvocate.vic.gov.au/about-us/144/�> accessed 24 April 2015.


� Australian Civil Society Parallel Report Group, Disability Now, Response to the List of Issues, CRPD Committee 10th Session, Dialogue with Australia 3-4 September 2013, Geneva , 21.


� See Office of the Public Advocate, Annual Reports, 14 October 2014 <� HYPERLINK "http://www.publicadvocate.vic.gov.au/publications/123/" �http://www.publicadvocate.vic.gov.au/publications/123/�> accessed 20 April 2015.


� Office of the Public Advocate, Submission to the Victorian Ombudsman Investigation into disability abuse reporting (2015) unpublished. See also Office of the Public Advocate, Community Visitors Annual Report 2009-2010 (2010).


� Ibid. See also Office of the Public Advocate, Annual Reports, 14 October 2014 <� HYPERLINK "http://www.publicadvocate.vic.gov.au/publications/123/" �http://www.publicadvocate.vic.gov.au/publications/123/�> accessed 20 April 2015.


� Office of the Public Advocate, Submission to the Victorian Ombudsman Investigation into disability abuse reporting (2015) unpublished.


� See pages 3-5 of this submission for detail about these program areas.


� Office of the Public Advocate, Submission to the Victorian Ombudsman Investigation into disability abuse reporting (2015) unpublished.


� Ibid. See also Office of the Public Advocate, Annual Reports, 14 October 2014 <� HYPERLINK "http://www.publicadvocate.vic.gov.au/publications/123/" �http://www.publicadvocate.vic.gov.au/publications/123/�> accessed 20 April 2015.


� Office of the Public Advocate, Community Visitors Annual Report 2013-2014 (2014) 6.


� Office of the Public Advocate, Submission to the Victorian Ombudsman Investigation into disability abuse reporting (2015) unpublished.


� Ibid. Other relevant OPA publications include: Violence against people with cognitive impairments: Report from the Advocate/Guardianship program at the Office of the Public Advocate, Victoria (2010) [This report led to an Parliamentary Law Reform Committee Inquiry into Access to and Interaction with the Justice System by People with an Intellectual Disability and their Families and Carers (2013)]; Sexual assault in Supported Residential Services: Four case studies (2012); Voices Against Violence project (7 reports, an initiative of Women with Disabilities Victoria, in partnership with OPA and the Domestic Violence Resources Centre Victoria); Interagency Guideline for Addressing Violence, Neglect and Abuse (2013); Community Visitors annual reports 1988–2014 all available on the Office of the Public Advocate website: <� HYPERLINK "http://www.publicadvocate.vic.gov.au/publications/123/" �www.publicadvocate.vic.gov.au�>.





� On this point, OPA has been raising concerns with the widespread use of restrictive interventions, especially chemical restraints, not just in disability-service settings but in other government-funded or supported accommodation settings (including SRSs and aged-care facilities). 


� Office of the Pubic Advocate, Position Statement, Restrictive interventions (2011) <� HYPERLINK "http://www.publicadvocate.vic.gov.au/file/file/Research/Position%20statements/Rebranded%20position%20statements/Position%20statement%20on%20restrictive%20interventions,%20February%202011.pdf" �http://www.publicadvocate.vic.gov.au/file/file/Research/Position%20statements/Rebranded%20position%20statements/Position%20statement%20on%20restrictive%20interventions,%20February%202011.pdf�>.


� Ibid.


� Office of the Public Advocate, Restrictive Interventions in Victoria’s Disability Sector Issues for Discussion and Reform (2012) <� HYPERLINK "http://www.publicadvocate.vic.gov.au/file/Restrictive%20interventions%20discussion%20paper.pdf" �http://www.publicadvocate.vic.gov.au/file/Restrictive%20interventions%20discussion%20paper.pdf�>.


� Ibid.


� Productivity Commission, Inquiry into Disability Care and Support (2011) Report No 54, Vol 1, 503.


� Disability Reform Council, Proposal for a National Disability Insurance Scheme Quality and Safeguarding Framework consultation paper (2015) 69.


� Disability Reform Council, Proposal for a National Disability Insurance Scheme Quality and Safeguarding Framework consultation paper (2015) 75. 


� Australian Guardianship and Administration Council, Submission in relation to Proposal for a National Disability Insurance Scheme Quality and Safeguarding framework consultation paper (2015) rec [9]-[12]. See also pages 20-23.


� Similar to OPA’s support for AGAC’s recommendations in relation to Community Visitors.


� Part 7 of the Disability Act 2006 (Vic) outlines series of procedural safeguards for the inclusion and use of restrictive interventions in disability. This will be explored further in the submission. See also Office of the Public Advocate, Restrictive Interventions in Victoria’s Disability Sector Issues for Discussion and Reform (2012) <� HYPERLINK "http://www.publicadvocate.vic.gov.au/file/Restrictive%20interventions%20discussion%20paper.pdf" �http://www.publicadvocate.vic.gov.au/file/Restrictive%20interventions%20discussion%20paper.pdf�> for a discussion about some of the key issues surrounding the use of restrictive interventions for people with a cognitive impairment or mental illness. The paper provides the legislative context for the use of restrictive interventions in Victoria, reviews the factors associated with their use, and raises three key areas for reform: at 1.


� Office of the Pubic Advocate, Position Statement, Restrictive interventions (2011) <� HYPERLINK "http://www.publicadvocate.vic.gov.au/file/file/Research/Position%20statements/Rebranded%20position%20statements/Position%20statement%20on%20restrictive%20interventions,%20February%202011.pdf" �http://www.publicadvocate.vic.gov.au/file/file/Research/Position%20statements/Rebranded%20position%20statements/Position%20statement%20on%20restrictive%20interventions,%20February%202011.pdf�>. 


� Schedule B: Bilateral Agreement for NDIS Launch between the Commonwealth and Victoria (2012) para 15.k. See also Appendix C.


� Ibid pp 11-13.


� Including, for example, the Guardianship and Administration Act 1986 (Vic) and the Charter of Human Rights and Responsibilities Act 2005 (Vic). Victoria has explicit legislative protections that prescribe how and when restrictive interventions can be used in mental health facilities under the Mental Health Act 2014 (Vic).


� Disability Act 2006 (Vic) s 1.


� The Disability Act 2006 (Vic) uses the terminology of restrictive intervention, which is defined as meaning any intervention that is used to restrict the rights or freedom of movement of a person with a disability including—(a) chemical restraint; (b) mechanical restraint; (c) seclusion; at s 3 (definitions). For the purposes of this submission OPA uses the term restrictive practice given the definition in the consultation equals that of the Disability Act.


� Disability Act 2006 (Vic) ss 23-24. See also generally pt 7-8.The Senior Practitioner is generally responsible for ensuring that the rights of persons who are subject to restrictive interventions and compulsory treatment are protected and that appropriate standards in relation to restrictive interventions and compulsory treatment are complied with: s 23(2)(a). 


� Disability Act 2006 (Vic) s 145. ‘An Authorised Program Officer must ensure that an independent person is available to explain to a person to whom this Part [7] applies—(a) the inclusion of the proposed use of restraint or seclusion in the person's proposed behaviour support plan; (b) that the person can seek a review of the decision to include the proposed use of restraint or seclusion in the person's proposed behaviour support plan if the person wants to do so:’ at s 143.


� This issue is discussed in a report on this matter: Liz Dearn, Office of the Public Advocate, The effectiveness of the independent person as a procedural safeguard in the use of restrictive interventions as prescribed by the Disability Act 2006 Survey report (2014) available at Office of the Public Advocate, Reports, 22 October 2014 <� HYPERLINK "http://www.publicadvocate.vic.gov.au/research/255/" �http://www.publicadvocate.vic.gov.au/research/255/�> accessed 28 April 2014.


� In addition to the powers of the Public Advocate under the Guardianship and Administration Act 1986 (Vic): Disability Act 2006 (Vic) s 144. The Authorised Program Officer must ensure an independent person has explained the use of chemical or mechanical restraint and seclusion to the person and the person’s right to a review of this decision by VCAT.


� The Authorised Program Officer must inform the person of their right to seek a review by VCAT of the decision to include restraint or seclusion in their behaviour management plan at least two days before the proposed use of restraint or seclusion: Disability Act 2006 (Vic) s 145.


� Please refer to page 6 of this submission for further discussion in relation to the Charter.


The Australian Law Reform Commission in its final report For Your Information: Australian Privacy Law and Practice (2008) contains a useful discussion on achieving national consistency in relation to privacy laws: chapter 3.


� The National Framework states: ‘Positive Behaviour Support is the term used to describe the integration of the contemporary ideology of disability service provision with the clinical framework of applied behaviour analysis. Positive Behaviour Supports are supported by evidence encompassing strategies and methods that aim to increase the person's quality of life and reduce challenging behaviour:’ National Framework for the Reduction and Elimination of the Use of Restrictive Practices in the Disability Services Sector available at <� HYPERLINK "https://www.dss.gov.au/our-responsibilities/disability-and-carers/publications-articles/policy-research/national-framework-for-reducing-and-eliminating-the-use-of-restrictive-practices-in-the-disability-service-sector" �https://www.dss.gov.au/our-responsibilities/disability-and-carers/publications-articles/policy-research/national-framework-for-reducing-and-eliminating-the-use-of-restrictive-practices-in-the-disability-service-sector�>.


� Disability Act 2006 (Vic). 


� The functions of a Community Visitors are outlined in section 30 of the Disability Act 2006 (Vic). Other functions are contained in: at s 30.


� Ibid s 35.


See broadly, Office of the Public Advocate, Annual Reports, 14 October 2014 <� HYPERLINK "http://www.publicadvocate.vic.gov.au/publications/123/" �http://www.publicadvocate.vic.gov.au/publications/123/�> accessed 20 April 2015.


� Mental Health Act 2014 (Vic) s 3 definition of ‘restrictive interventions’.


� We know that chemical restraint is the most common form of restrictive intervention used by disability service providers in Victoria: Office of the Public Advocate, Restrictive Interventions in Victoria’s Disability Sector Issues for Discussion and Reform: Discussion Paper (2012) 10.


� Disability Act 2006 (Vic) s 148. Physical restraint comes under section 150 as an ‘other restrictive intervention.’ The Senior Practitioner has published a Physical Restraint Direction Paper on this matter.


� Disability Act 2006 (Vic) ss 141, 148. The Secretary approves the appointment of an Authorised Program Officer for the disability service provider. The Authorised Program Officer must ensure that any restrictive intervention used on a person to whom this Part applies in the provision of a disability service for which the Authorised Program Officer is responsible is administered in accordance with this Part [7]: at s 139.


� From the reporting year 2014-2015 the Office of Professional Practice will publish an annual report that is inclusive of the Senior Practitioner reporting requirements and information on the broader role of the Office: Department of Health and Human Services, Annual reports for the Office of Professional Practice, 19 August 2014 <� HYPERLINK "http://www.dhs.vic.gov.au/about-the-department/our-organisation/organisational-structure/our-groups/office-of-professional-practice/annual-reports-opp" �http://www.dhs.vic.gov.au/about-the-department/our-organisation/organisational-structure/our-groups/office-of-professional-practice/annual-reports-opp�>. The Senior Practitioner Annual Report 2012-2013 identified the following key findings: “1,975 individual people were reported to be restrained or secluded at least once during the year. The results showed that fewer people were secluded compared to previous years, while there was no increase in chemical restraint as needed, but more people were subjected to mechanical restraint, physical restraint and routine chemical restraint than the previous year:” Department of Human Services, Senior Practitioner Annual Report 2012-13, 19 August 2014 <� HYPERLINK "http://www.dhs.vic.gov.au/about-the-department/documents-and-resources/reports-publications/senior-practitioner-annual-report-2012-13" �http://www.dhs.vic.gov.au/about-the-department/documents-and-resources/reports-publications/senior-practitioner-annual-report-2012-13�>. OPA and the Community Visitors Program also report annually to Parliament on the use of restrictive practices. There is scope for consideration to make this reporting function more robust.


� Disability Act 2006 (Vic) s 27(2)(c).


� For greater detail on this matter see: Office of the Pubic Advocate, Position Statement, Restrictive interventions (2011) <� HYPERLINK "http://www.publicadvocate.vic.gov.au/file/file/Research/Position%20statements/Rebranded%20position%20statements/Position%20statement%20on%20restrictive%20interventions,%20February%202011.pdf" �http://www.publicadvocate.vic.gov.au/file/file/Research/Position%20statements/Rebranded%20position%20statements/Position%20statement%20on%20restrictive%20interventions,%20February%202011.pdf�>.
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