Submission on the NDIS Quality and Safeguarding Framework

“I am convinced that boredom is one of the greatest tortures. If I were to imagine Hell, it would be the place where you were continually bored.”  Erich Fromm, The Dogma of Christ
 “It is not inequality which is the greatest misfortune; it is dependence.” Voltaire
“…on an afternoon when too much sport is barely enough.”  Roy and HG

Introduction
Having worked in the Disability sector for almost 40 years, my thoughts about the need for safeguards have been shaped by Roy and HG. Too many safeguards are barely enough!  In a national project I did with a colleague, Colleen Johnson, to assess the unintended harmful consequences of the NDIS and to propose strategies to address them, we heard two views that span the range of possible outcomes for people with disabilities in the NDIS service environment. An accountant, an assertive young woman with a physical disability, didn’t mince words, “I can’t wait to do my plan, get my money, make my own arrangements and get everybody out of my life!” However, at a meeting with a group of self-advocates, a middle aged man with a mild level of intellectual disability told us, “We get screwed around now and I think we’ll just get screwed around in a bigger system.” He went on to tell us about the petty meannesses to which he was daily subjected, including not being “allowed” to attend a meeting of a self-advocacy group. 

Further, although we often think of the need for safeguards in respect to “sins” of commission ( eg abuse and the unregulated use of restrictive practices) we also need to recognise that it is often the “sins” of omission that are more injurious, boring and ultimately dependency making. In the same project, we heard story after story of people with cognitive disabilities who had been assisted to develop a plan that was then never implemented. One 55 year old man’s plan, for three consecutive years, included going fishing; he never went. If we were to enquire why, we would no doubt be told of roster restrictions, work allocations, staff movements, management decisions, smooth running of households and management/staff lack of training and development. We wouldn’t be told the possible real reason- just a lack of interest. And why bother! This is a sector that has traditionally monitored and reported nothing in respect to positive outcomes for people and of course, this man, although he might sometimes dream of fishing, is not going to complain after 40 years of training to be compliant. 
To illustrate this lack of monitoring, measuring and reporting I would refer to an investigation of Day Options programmes I did for the South Australian Government, where I reported:

“….when we concentrate on the stated aims of the Program, it is difficult to conclude that they are taken very seriously. They would imply growth and development. How is that monitored, measured and reported? The sad reality is that it is not. It would not be dissimilar to an education system where there was no way of assessing whether students were learning. There is currently no system to measure development or achievement of goals, and the Department of Communities and Social Inclusion (DCSI) requires no reporting on them. We also found a dearth of reporting to boards on this. This lack of a system at the Program level to monitor, measure and report on participant outcomes and the quality of services is the key reason for the malaise we found in many parts of the Day Options system and which we describe in this report. Providers of higher quality services are treated in the same way as providers of poor quality services. The concept of ‘market forces’ regulating quality is totally ineffective in ensuring quality services as is unfortunately the DCSI’s Service Excellence Framework.”
A comprehensive suite of safeguards is necessary and this should include not just safeguards to ensure that the bad things don’t happen; we must have safeguards to ensure the good things do happen. The best statement of those good things is the National Disability Strategy which outlines the commitment of Australian Governments to people with disabilities fulfilling their citizenship and having opportunities to participate in, and contribute to, the fabric of Australian society through:
· Inclusive and accessible communities

· Rights protection, justice and legislation

· Economic security
· Personal and community support

· Learning and skills
· Health and wellbeing.

As discussed later, monitoring of the goals of the National Disability Strategy is imperative if we are to see people with disabilities take their place in Australian society.
Why a very rigorous framework is needed

The issue of abuse and neglect of people with disability in Australia is constantly on our television screens, our newspapers and in the annual reports of Public advocates, Complaints Commissioners and Ombudsmen. Some of this has been institutionalised in restrictive practices which have been the lot of many people with cognitive disabilities without any regard of their rights. Furthermore since many people with disability commonly have not had the opportunity to develop their skills and personal sovereignty, they have been made much more dependent on support providers than is possible and desirable. Often family members, who can be key advocates for people with intellectual disability, also come from a history of having been given low expectations, have been encouraged to be grateful for the support that has been provided and develop a limited vision for their family member. Often, in the face of a lack of support, they have developed their own suite of restrictive practices and unwittingly contributed to the development of behaviours that, fully blossomed in adolescence and adulthood, contribute to the continuation of challenging behaviour and/or dependence.

The NDIS should gradually improve the capacity of people with intellectual disability and their family advocates to take control of their lives by:

· Ensuring that the families of young children are given a positive message for the future rather than one of deficits and dependence.
· Developing comprehensive programs (as opposed to individual funding responses) to support families to deal effectively with emerging behaviour issues to “turn off the tap” on the constant stream of young adults with challenging behaviours.
· Supporting individual decision making by young people with disabilities as soon as is age appropriate

· Developing a range of strategies to deal with the additional vulnerability of people with intellectual disability who will make up 60-70% of NDIS participants. The combination of the above factors means that, at least for the early years of the NDIS, a very robust and multifaceted quality and safeguarding framework is needed. 
· It would be premature to postulate a framework at this stage which presupposes choice and control by people with intellectual disability when most would have had little exposure to exercising any personal sovereignty.
Principles and scope of the framework 

The framework deals with a number of issues that could be described as rights-based. That is important, but if we look historically at the issues that have affected people with intellectual disabilities, we would identify a number of other issues, life domains or service types that need vigorous safeguards including:
· Their health, including mental health. This has been so problematic in terms of obtaining services from the mainstream health system (and in particular mental health) that the disability organisations in most jurisdictions have developed their own health services. These must not be dismantled until there is clear evidence that they will be developed within the mainstream health system.
· Their families. If an individual lacks capacity in the NDIS process, a nominee can be appointed. This will often be parents or family members. Most families make good decisions based on the needs and aspirations of the individual. Unfortunately many do not and in South Australia there have been examples of family members, in their role of guardians, not approving lifesaving procedures. During recent consultations with service providers in South Australia, I have been told of families that want organisations to use restrictive practices and have threatened to change providers if the organisation does not comply. Unless there are significant safeguards in place, it is not difficult to contemplate The Dodgy Brothers (we’ll do anything we’re paid for!) Disability Service catering to this group.
· Forensic services. In South Australia, lack of capacity in a criminal case can see the individual detained within the mental health services, an inappropriate response that might preclude them from being provided more effective support through the NDIS

· Outcomes. The best safeguard for all of us is that, to the maximum degree possible, we are responsible for our own wellbeing and that we have capacity to exercise personal sovereignty. This should be the goal that we have for people with disabilities and we should measure and report on how well we are doing that.
Information for participants

Questions

· What are the most important features of an NDIS information system for participants?

· How can the information system be designed to ensure accessibility? 

· What would be the benefits and risks of enabling participants to share information, for example, through online forums, consumer ratings of providers and other means?

· Key features of an NDIS information system for participants with intellectual disability include:
Information for people with disability on quality and safeguards needs to be accessible, relevant and take account of cultural and linguistic differences, the need for simple English and that some participants will be illiterate. The provision of suitably structured information is part of capacity building. Furthermore it is important that the NDIA develop:

· information for participants in a range of accessible formats including web based, pictorial, easy read and video

· suitable information for participants’ families and other natural sources of support 

· capacity to obtain specific and/or local information by telephone or face-to-face

· information being available from local community organisations that are grounded in and have credibility with their local communities

· information being available in culturally appropriate forms and in community languages including Indigenous languages.  

· information that is developed by an independent and  trusted source that has specialist knowledge on intellectual disability 

· outreach and engagement with people who will not naturally be aware of the NDIS or seek support from it

· a capacity for participants to share information and experiences in a range of ways including through groups fostered by disability support organisations 

· public availability of quality evaluation reports prepared under any provider registration requirements

Building natural safeguards 

Questions

· Are there additional ways of building natural safeguards that the NDIS should be considering?

· What can be done to support people with a limited number of family and friends?

In supporting each of the methods of building natural safeguards outlined in the proposed framework I would also suggest:
· Ensuring the inclusion of people living on society’s fringe who will often lack positive relationships with family or friends and are suspicious of workers and agencies and reluctant to identify as having a disability.  The first step here will often be for a worker to spend a considerable time building a relationship of trust with the person and a robust strategy is need for this. 

· Cultural and linguistic issues will be very relevant to what will work in building natural safeguards and the NDIA will need to develop specific expertise. 
· Recognition that many people with an intellectual disability have never made a decision about their own lives. Varying planner skills and time pressures on planners will not be conducive to their being supported to make decisions.  Ongoing support by advocates or others plus skill building are needed for this. In South Australia, Developmental Educator are employed in the equivalent of planning roles and their expertise, based on four years of disability education at Flinders University, has been invaluable in supporting people with cognitive disabilities to be truly involved in decision making. People need individual support prior to and during their first planning discussion, not only once they have a plan.

· Programmes that focus on developing self-advocacy skills in individuals including developing people’s understanding of their rights and how to make complaints.

· Much greater emphasis needs to be placed on establishing and maintaining a network of supportive friends in the lives of people with intellectual disability.  This needs to be a key part of the role of disability support providers and at transition points such as leaving school. Training programs for disability support workers need to include skills development in building relationships. There are some very successful programmes doing this including Interchange in South Australia.
· Many services are focused on activities, rather than on building relationships and the capacity of people with disability. Training of staff will need to be aligned to this development goal, because current certificate courses do not develop staff skills in capacity building and relationships
· Recognising the challenges for people who have limited family and friends in building natural relationships.  The same is the case for people whose family and friends tend to have a negative influence on them as is the case for many people with intellectual disability who have contact with the criminal justice system; often these individuals would benefit greatly from a friend who is a positive role model and mentor.  Support providers need to have rigorous processes for very regular input from people with intellectual disability, with appropriate support, into decisions around the way in which the support provider operates.

· Self-protection is the best defence against abuse. People with intellectual disability need access to ongoing skills development in relation to understanding neglect, abuse and exploitation and how they can respond to it.

· People with intellectual disability generally need considerable support to develop their capacity to exercise choice and control. This requires skills development, supported decision-making, and opportunities for choice and control starting with routine decisions that arise throughout a person’s day.

· Parents need positive role models and support from the day they find that their child has an intellectual disability. Other parents are generally the best source of support and education and the concept of peer trainers should be investigated.

· Parents need support and education if they are to be a strong natural safeguard, in particular building family capacity to take and safeguard risks so as to develop their child’s independence and capacity for choice and building family capacity to identify and respond to signs of possible abuse and neglect. 

· Safeguarding is the responsibility of the whole community. Through the Tier 1 of the NDIS and the National Disability Strategy, there is the opportunity to educate and engage the wider community about their role in creating an inclusive community which prevents the abuse and neglect of people with intellectual disability.  

Advocacy and quality and safeguarding
Advocacy is an essential part of any consideration of quality and safeguarding. Central to the value of advocacy is that it is independent and community-based. When people with disability and their families have concerns about providers of disability support, mainstream services and statutory bodies, it is advocacy bodies that they tend to go to first and see as a trusted ally. Key roles of advocacy include:

· development of self-advocacy skills and peer support

· modelling leadership roles by people with intellectual disability

· supporting people to access the NDIS and step through NDIS processes 

· supporting people with intellectual disability and their families to pursue grievances with support providers and mainstream services including accessing independent complaints mechanisms

· speaking up for people whose disabilities impede capacity and confidence to pursue grievances

· providing an independent voice in decisions about supports for people with complex and challenging needs

· systemic advocacy to improve policies and practices of support providers and the NDIA

· systemic advocacy for law reform and broad social reform

Furthermore there is need for systemic advocacy to raise the issue of key system failures for people with intellectual disability, for example:
· Disability support services for offenders with intellectual disability.
· On health inequalities for people with intellectual disability.
· On the need for high quality positive behaviour support programmes
At present, the availability of advocacy around Australia is poorly and illogically distributed geographically and nowhere adequate to meet the need for it.  The NDIS Quality and Safeguarding Framework should include a plan to ensure an adequate advocacy services around Australia and, in particular, supporting people who have traditionally not spoken for themselves to do so. The Framework should include a plan to ensure adequate, block funded advocacy around Australia.
NDIA Provider registration
Questions

· Considering the options described, which option would provide the best assurance for: 

               Providers?

Participants?

· Should the approach to registration depend on the nature of the service?

· How can the right balance be reached between providing assurance and letting people make their own choices? 

Support providers should at least be required to comply with an NDIS code of conduct and additional conditions appropriate to the type of support provided. The code of conduct should include mandatory reporting of workers who may not be safe to work with people with disability.

I am sceptical, based on the South Australian experience, about the effectiveness of reviewing service quality on the basis of reviewing providers’ policies and procedures. It must be remembered that all of the deficiencies I encountered in the Day Option review, not to mention the huge number of reports on abuse on the public record, have occurred in organisations that have been placed on Provider Panels based essentially on a desktop audit of policies and procedures. 

However, providers should generally have to undertake independent quality evaluation with central emphasis on:

· in-depth interviews with individuals and their families and other natural supports 

· interviews with client committees

· interviews with and observation of support workers to gauge how they are responding to the needs and choices of participants including through evidence based practices such as person centred active support

· observation of practice leadership within the provider
· specific performance in such areas as the handling of complaints, use of restrictive practices, the exercise of personal sovereignty, appropriateness of supports to indigenous people and those from culturally and linguistically diverse backgrounds and the achievement of outcomes for participants based on their goals and aspirations. 

Systems for handling complaints 
Questions

· How important is it to have an NDIS complaints system that is independent from providers of supports?

· Should an NDIS complaints system apply only to disability-related supports funded by the NDIS, to all funded supports, or to all disability services regardless of whether they are funded by the NDIS?

· What powers should a complaints body have? 

· Should there be community visitor schemes in the NDIS and, if so, what should their role be?

Providers should be obliged to have accessible internal complaints systems. However, an external and independent complaints body is also vital so as to provide a reasonable level of accountability for vulnerable and commonly disempowered clients of services.


A balance needs to be struck in relation to the desirability of a person with disability having a one stop independent complaints shop and the importance of mainstream complaints agencies being accessible to people with disability. At the minimum, the independent disability complaints body should be able to provide warm referrals to other complaints bodies and have a systemic role in promoting and monitoring their disability accessibility.  

The independent body should be able to deal with complaints in relation to the NDIA as well as support providers since the one complaint may often raise issues about the actions of both the NDIA staff and the support provider. 
There should be a statutory prohibition against reprisals against complainants including whistle-blower protection provisions.

“Complaints body” is too narrow a label for the kind of independent rights protection body that is needed. A high proportion of people with disability, in particular intellectual disability, tend to lack awareness of their rights, what are rights infringements, and what steps they can take to pursue their rights. Due to their dependence on providers, they also tend to be scared to complain. Similar observations can be made about many family members who have over decades been made to feel grateful for and dependent on whatever services they have been able to find.

The independent body therefore needs to have at least a 50% focus on proactive rights/quality protection through:

· monitoring of providers

· individual and systemic reviews 

· own motion inquiry powers

· systemic reviews

· researching and promoting good practice

I support the other proposed functions of the complaints body spelled-out under Option 3 in the proposed framework.

The independent body needs to have its independence assured by its head having statutory security of tenure, annual reports to parliament and having complete control over its staff and budget.

A community visitor scheme is a very valuable monitor, builder of natural safeguards and link to the independent body. Visitors need statutory powers to enter service premises unannounced and inspect records. Visitors could have a role in the monitoring of the use of restrictive practices and the achievement of outcomes for participants.  Visitors should either be directly attached to the proposed independent body or a similar state body such as a public advocate. 
Ensuring staff are safe to work with participants 
Questions

· Who should make the decision about whether employees are safe to work with people with disability?

· How much information about a person’s history is required to ensure they are safe to work with people with disability?

· Of the options described above, which option, or combination of options, do you prefer?

Providers of support should have the primary responsibility for selection and monitoring of staff.

People with disability, and particularly people with intellectual disability, are very vulnerable to neglect, abuse and exploitation. This ranges from the neglect inherent in a lack of meaningful activities through low-level, cumulative harassment and intimidation through to high level sexual and physical abuse. There is a range of evidence that people with intellectual disability suffer high levels of neglect, abuse and exploitation including in the often closed environments of support provision. 
There should be mandatory reporting of allegations and reasonable suspicion of serious abuse and neglect in support providers, including unexplained serious injury to a person with disability. Also, the proposed independent quality assurance system should specifically focus on whether support providers are taking action to minimise and appropriately respond to abuse, neglect and exploitation. Improved data on the incidence of abuse and neglect should be gathered through mandatory reporting. 
There do need to be external controls on who should be allowed to work in disability support and the South Australian model developed by the Department of Communities and Social Inclusion could be used as a possible mechanism for ensuring such controls. The available information should include a centralised database of findings of misconduct against individual disability workers.
Information should be drawn from other countries in relation to migrant workers.

An appropriate test for providing clearances may be whether a person would pose an “unacceptable risk” to clients of providers. A “beyond reasonable doubt” or even “balance of probabilities” test would be too lenient. 

Preferably, one scheme should cover people who wish to work in disability support, children services or aged care. 

The scheme should be statute based with a right of independent review by an appropriate tribunal.  

The Fair Work Act should be amended to make it clear that an employer is obliged to terminate the employment of a person who does not have a working with vulnerable people clearance.
Safeguards for participants who manage their own plans
Questions

· Should people who manage their own plans be able to choose unregistered providers of supports on an ‘at your own risk’ basis (Option 1) or does the NDIS have a duty of care to ensure that all providers are safe and competent?

· What kind of assistance would be most valuable for people wanting to manage their own supports?

As the proposed framework says, there are a number of options for who manages a participant’s plan:

1. The participant

2. A plan nominee (eg a parent of a person with intellectual disability) 

3. A registered plan manager 

4. The NDIA.

1-3 are collectively called self-management in the framework. They are all extensions of the degree of choice and control that the participant has over their supports and therefore strongly consistent with the purpose of the NDIS. The Productivity Commission also recognized the beneficial impacts of self-management on the service system, anticipating that it would reduce the demand for formal service and cost less than other alternatives.
The NDIS should provide a range of assistance and incentives for self-management:

1. Use individual planning processes to facilitate a thorough exploration of risk enablement and safeguards. Every planning process with the NDIA and with providers should include a discussion of what might go wrong and strategies to safeguard the individual.  This approach will strengthen the capacity of the individual, families and others to make informed decisions about options generally.  It should include considering risks in self-management including risks of employing unsuitable staff.
2. Provide skilled assistance with the implementation of the plan and support. When a participant chooses to self-manage their plan, funding should be provided to purchase skilled support to implement their plan. 

3. Encourage the development of registered plan manager organisations that share the management of support with the participant or their plan nominee.  To date, this option is poorly understood and hardly used by NDIS participants. However, it is consistent with shared management systems that have been available through State and Territory disability service systems for many years. Under these systems, a service is the fund holder and employer of staff, and responsibilities for aspects of support management are delegated to people with disability and families in accordance with their capacities and wishes. 

4. Provide clear information to assist people to use self-managed options. The NDIA should develop resources that encourage and support people to use self-management. These resources could be on line and should be backed up by a telephone advice line.

5. Facilitate the development of user-led organisations that supports people to self-manage. There is merit in supporting a user-led centre for independent living to provide advice and peer support for people who are interested in self-management. 
Many family members may seek to become a participant’s nominee with a view to managing the NDIS plan or engaging a registered plan manager to do so. However, for a family member to become a plan nominee, they need to comply with requirements in the NDIS legislation. These requirements need to be followed very carefully by the NDIA. We are concerned that the NDIA might too readily accept the suitability of an uninformed, dishonest or overprotective family member to be nominee.

 Many self-managing participants are likely to choose to use registered providers partly because of the safeguards inherent in registration.  However, for a wide range of good reasons, other participants may choose to use unregistered providers. However, there should be a capacity for disability workers to be excluded from working for self-managing participants on the basis of things like relevant criminal records and histories of mistreatment of vulnerable people. 
Reducing and eliminating restrictive practices 
Authorisation

Questions

· Who should decide when restrictive practices can be used?

· What processes or systems might be needed to ensure decisions to use restrictive practices in a behaviour support plan are right for the person concerned?

· Are there safeguards that we should consider that have not been proposed in these options?

· For providers, what kinds of support are you receiving now from state and territory departments that you think would be helpful if it was available under the NDIS?


Restrictive practices should always be seen as last resort responses. Existing authorisation and monitoring regimes for restrictive practices have been established in a context of often poorly funded and lowly skilled disability support. The NDIS should mean that these assumptions no longer apply so that restrictive practices will much less often be perceived as needed. 

However, this evolution requires considerable development of the disability workforce both in quantity and quality and ensuring that there is provision for expertise in positive behaviour support, an essential precursor to reducing the need for restrictive practices.  In looking at the models currently available around Australia, I have been attracted to the Queensland Centre of Excellence for Positive Behaviour Support. As well as providing “service”, the Centre undertakes research, does teaching and provides leadership. Were it, and similar bodies in other states, to be disbanded and their funding to be placed into the NDIS to be used to purchase positive behaviour supports, a huge amount of expertise and leadership would be lost around Australia. It would make sense for the block funding of an Australian Centre of Excellence.
In relation to restrictive practices, the following additional points which draw on existing policy settings around Australia should be added:

· A restrictive practice should not be permissible in the absence a thorough investigation of less restrictive alternatives, of person centred active support and a comprehensive positive behaviour support plan.

· A behaviour support plan should always be informed by an understanding of the value and function of the behaviour to the individual and, in many instances a medical review by a doctor skilled in working with people with intellectual disability to establish if there is any physical or mental health contributor to the behaviour.
· Any prescription of psychotropic medication should be made by a doctor with specific competencies in the mental health of people with intellectual disability and as part of a collaborative decision-making approach with a behaviour support practitioner and only after appropriate consent.
· Where a person has complex challenging behaviour, multidisciplinary collaboration will often be vital including for example a speech pathologist, an occupational therapist and a psychiatrist. 

· Input of families and other advocates are important to development of behaviour support plans. However, it also needs to be taken into account that many families are not well informed or empowered in relation to behaviour support issues.

In principle, it is highly inappropriate for decisions about restrictive practices to be made by staff of a support provider, even if they have had the input of an independent professional chosen by the provider. Authorisation from an independent body or guardian is an important safeguard. Across Australia there are currently differing models in place. In Victoria such authorisation rests with the legislatively mandated Senior Practitioner; in South Australia, consent for seclusion, physical restraint and mechanical restraint reside with the South Australian Civil and Administrative Tribunal and chemical restraint with an appointed guardian.
In NSW, whether psychotropic medication is characterised as being for chemical restraint or treatment of a mental disorder (itself not a clear distinction), consent is required from a “person responsible”. This is usually a closely involved family member unless a guardian has been appointed for medical consent purposes.  The rigour of these consents as a safeguard varies greatly with how informed and confident family members are in dealing with these decisions.

In principle, our view is that restrictive practices should only occur with authorisation from either an independent official such as a senior practitioner, legislatively mandated body or consent of a guardian appointed for this purpose.  If there are to be some situations where people within service providers are authorised to approve restrictive practices, and this should be limited to some of the second level restraints such as environmental restraints, there are at least need to be very rigourous  processes in place. 

Monitoring and reporting
Questions

· Would you support mandatory reporting on the use of restrictive practices? Why/Why not? 

· If you support mandatory reporting on the use of restrictive practices, what level of reporting do you believe should occur?

We support establishment of a system for mandatory reporting of restrictive practices based on the Restrictive Interventions Data System (RIDS) in Victoria and indeed South Australia is developing a monitoring and reporting system similar to RIDS but with the added requirement to report on other people caught up in an individual’s restrictive practice (A locked door for a person on a restrictive practices plan is a locked door for everyone in the house). This system would need to be supported by a Senior Practitioner or equivalent with a skilled team of professionals who can collate and analyse the data and carry out audits and reviews of concerning trends perhaps in relation to particular providers or particular restrictive practices. 

The Senior Practitioner should also have a well-resourced power to conduct random audits and then work with providers to enhance their positive behaviour support and decisions in relation to restrictive practices. 

Part of the role of a community visitor scheme should also be to identify situations where restrictive practices are being used inappropriately or without authorisation and to report this to the Senior Practitioner.

Oversight of the NDIS 

Questions

· Should there be an independent oversight body for the NDIS?

· What functions and powers should an oversight body have?

The NDIS is a massive social and economic reform. With good reason, it is being rolled out quickly across Australia. The complex and competing pressures on Governments, the NDIA board and management and support providers through this period of change cannot be underestimated.  

An independent oversight body is needed to safeguard this process and to deal with issues such as complaints and restrictive practices. 
The NDIS should have an independent oversight body bringing together roles spelled-out in this position relating to: 

· complaints, monitoring and review, and identifying systemic problems including market failures

· community visitors 

· monitoring  of a mandatory quality evaluations scheme and fostering of a voluntary quality assurance scheme
· a system for monitoring and reporting on outcomes
· mandatory reporting of serious incidents

· decisions in relation to clearances or appropriateness of staff to work with people with disability

· restrictive practices – authorisation, monitoring and enhancement of practices of support providers and doctors

The body should also have a broad oversight role in relation to implementation of the National Disability Strategy (NDS) by governments around Australia.  Despite all current efforts by Governments, there is a clear danger that Commonwealth/State divisions of responsibilities and fluctuating political agendas will undermines action on the NDS causing detriment to people with disability and undue pressure on the budget of the NDIS. People with disability and all governments would benefit from having an independent, apolitical body promoting action on the NDS by

· Research and best practice development 

· Monitoring action on the NDS across Australia

· Promoting enhanced action

The oversight body should be called the Disability Commission and be a standalone body rather than attached to an existing organisation. This is essential to ensuring that the body develops a culture that is person focused and properly taking account of the vulnerability of people with disability and the numerous reasons why people with disability and their families may not make or pursue complaints.

The body should have a branch in each state and territory and have a mandate for close consultation with people with disability, advocacy and representative bodies, and providers of support.  The body should tap into the expertise of people with disability and their families and advocates, for example in staff training and complaints training for other organisations.

The Disability Commissioner should have similar statutory powers to the Commonwealth Ombudsman and have security of tenure for a five-year term and make annual and special reports to Parliament.


Implications of national framework for existing State/Territory rights protection bodies

Careful consideration is needed of what happens to State/Territory safeguards with the implementation of the NDIS.  For example, in Victoria, the Public Advocate has a much broader role than the Public Guardian in NSW, including individual advocacy.  These local bodies have stood the test of time and should be maintained in a robust form. There would be some benefit in having uniform arrangements across Australia but this is outside the scope of the Framework.
In NSW, the Ombudsman has a separate division focused on community and disability services with a wide range of roles many of which might be taken over by a national oversight body but others may not.  For example, the NSW Ombudsman has a role of reviewing deaths in supported accommodation which has been invaluable to highlight systemic problems in both disability and health services.  In South Australia, this is undertaken by the Coroner. It is vital that this role be maintained either as a national role or through appropriate state bodies.
South Australia’s Department of Communities and Social Inclusion also has a Care Concerns Investigations Unit which investigates instances of abuse, poor practices and unauthorised use of restrictive practices. It has played a key role in safeguarding people with disabilities in SA and a similar national body is necessary.   The unit has made a submission to the Framework which I strongly support.

