Submission by John French in Relation to the
Proposal for an NDIS Quality and Safeguarding Framework.

Preamble

My name is John French. I live in Sydney NSW. I have a daughter with a severe intellectual delay. She also has Downs Syndrome. She is therefore in the Vulnerable People group. Our daughter is now 20 and has experienced care from many organisations ranging from best practice to woeful, and everything in between.  When she was a child she was also involved, as the victim, in a sexual assault incident at an ADHC respite facility. This serious incident, which was initially reported by ADHC staff, was investigated by the Police.  Eventually the officers involved elected not to proceed with a criminal prosecution, not because they didn’t believe the assault took place, but rather that our daughter was not able to be a witness in such a case and they were not confident that a conviction could be achieved.  As you can imagine our family were deeply shaken by this experience and we have not regained trust in the system since (notwithstanding considerable efforts on the part of the Department and staff to allay our fears).

I have also had extensive experience in the Quality arena in my 40-year career, including 12 years as the Group Quality Manager of a global design firm.  These aspects of my life enable me to provide worthwhile feedback on the proposed NDIS Quality and Safeguarding Framework.

A Carer’s Questions Having Reviewed the Consultation Paper
The ideas and options explored in this consultation paper, whilst good in themselves, seem to be at a much more conceptual stage than I expected given the point we have reached in the NDIS roll out.  My perception is that the NSW government is proceeding as if the NDIS roll out timetable will be achieved and is at a relatively advanced stage of deconstructing its capability in the disability sector.  We understand, for example, that staff have been given notice that their jobs are not guaranteed beyond next year and many are looking elsewhere for employment.  This paper however does not give  confidence there will be a national framework actually in place when the NSW department responsible is wound up (or is just unable to provide the supports required). Is my concern warranted?
In the ‘Changes to the Disability Sector’ section of this paper on page 2 it notes that the sector is mainly not-for-profit providers and that “Governments have traditionally delivered supports where there are few or no alternative providers; where it is more efficient and effective to do so; or to act as the provider of last resort in thin markets.” The paper appears to assume that government will cease to provide its supports. A fundamental safeguard would seem to be that there is a suitable provider of last resort (not prison, a nursing home or a mental health facility). How is this currently intended to be done?
On page 3 of that section it notes that different kinds of support providers will enter the market for example, transport, household cleaning and gardening services. Is there any evidence that new for-profit providers of accommodation support, community support, respite or advocacy are successfully entering the market in the trial areas?
Also on page 3 of that section it observes that there will need to be an increase in the work force from 70,000 to 160,000 FTE workers. My experience is that, because of the  low rates of pay within the various applicable awards and the not-for-profit nature of the sector, many of the existing workers are there because they need work, not because it is their vocation or career. Many are newly arrived in Australia and have English as a second language and believe that they cannot get work anywhere else. The standard of management in some is poor and morale is low. Clearly high standards of quality and safeguarding will not occur when pay is low and morale is low. How will the NDIS attract and retain suitable workers to the industry?
Some things appear to have been determined already – such as the NDIS pathway for a participant (on page 2) and this is being refined as the current trials progress. What is happening with regard to quality and safeguarding in these trial areas? Are the various options proposed within this paper being trialled anywhere? For example, do community visitors continue their work in trial areas? If not, which of the alternate safeguards are in place?
The paper on pages 2 and 3 notes the huge change which will occur when the National Government takes over responsibility for disability support funding and oversight of it. This change, in NSW, comes on top of a very significant series of changes by the O’Farrell/Baird Government intended to move the State’s disability services from block funding to “person centred”. This next tranche of change appears to be somewhat similar (individualised NDIS funding appears to approximate to the way support package funding is provided in NSW). Is there a transition plan from where we are now in each jurisdiction to the completion of the NDIS rollout in 2019?
The paper notes that achievement of the individual support plan goals will be monitored (page 24). Who does this monitoring? If the goals aren’t being achieved who is responsible for determining the corrective action required, and then verifying that the actions have been taken and are effective?
The paper on page 36 and following proposes that providers in the case of registration option 3 “Mandated independent quality evaluation requirements” have regular independent quality evaluations. In the YourCare case study on page 44 it indicates that the provider chooses and engages the quality evaluator. Notwithstanding that the NDIA may have approved that quality evaluator, if they are chosen and paid for by the provider, then they are not “independent”. The quality evaluator has a conflict of interest – they are in a financial and contractual relationship with their client for which they are supposed to be doing an independent evaluation. My experience is that quality professionals can’t be “independent” when chosen and paid directly by their client. Is there another way this could be done? For example, providers are charged a standard fee by the NDIA and the evaluator is chosen randomly by the NDIA from the approved evaluators perhaps?
A key requirement of the registration of providers in all options is compliance with a code of practice (page 22) which is probably the same as the code of conduct (page 32).  Does this code exist yet? If yes, is it accessible to carers or other interested people?
It is still not clear to me how serious incidents are intended to be reported, investigated, corrective and preventative actions determined and how the implementation of those actions will be monitored/followed up. The discussion on page 24 seems to conclude that “providers having effective internal systems in place” is insufficient but does not come to a landing on what is to be done – or even options. Is this – serious incident reporting, monitoring and follow up - in the paper? What is happening in the trial sites?

Option 1 on page 52 indicates there is a discretion for NDIA plan managers to assist participants to resolve concerns a participant has with a provider. The phrase that the plan managers “have some discretion” needs to be clarified.  Is the role of the plan manager better described in this regard elsewhere (other than on page 98 that is)?
The quality assessments for Option 3 are required because these providers are a greater risk to vulnerable participants due to the nature of supports required (page 37). The quality evaluation would be proportionate to the risk profile of the provider type (page 38 last sentence) but on page 43 it says it would not exclude poorer quality providers (who had met requirements set out in Option 2)? In context, “poorer quality” means higher risk to vulnerable participants. Why is this acceptable?
Many people with disabilities live in group homes which are run by providers (similar to the situation depicted in Case Study: Amy on page 47). I am aware of situations where the families of participants with intellectual delay have concerns about the control being exercised by provider staff. I am told that some staff are suspicious of families and feel threatened when people in participants’ natural safeguards network seek to intervene on behalf of participants. NSW does not have a community visitor scheme. Would it be possible to mandate a group home governance structure where providers and participants are equally represented and there is an independent chair? The role of the independent chair would be to visit the group home regularly but randomly and unannounced, to convene meetings of the governance committee, to help resolve issues, to notice if the accommodation goals of participants are being achieved (or not), to ensure serious incidents are reported and followed up. 

Community visitor schemes (eg. Victoria, QLD, WA (mental health), SA, NT described on page 47) exist in some jurisdictions in which they carry out a “schedule of random visits”.  Yet on page 52 it seems to infer that Community Visitor schemes will not exist – they will be disbanded and it is a “question for the future” whether they are required (ie. should never have been disbanded in the first place.)  What are the functions of the NDIA and the NDIS safeguards which obviate the need for community visitors? (A strong governance structure for group homes as suggested above might be one?)

On page 25 the paper notes that the NDIS intends to have a market over-sight function in the interests of NDIS participants.  In so doing it may note the market is dysfunctional, anti-competitive, thin, failing, predatory practices exist, collusion happens, manipulative behaviour occurs or may detect other disturbing trends which are not in the interests of NDIS participants. Given the withdrawal of government from the provision of supports what levers does the NDIS have available to correct these market defects?
From pages 2 and 25 my understanding is that the NDIS participants’ supports are intended to be entirely provided by the private sector. We know that the Federal Government is in a financially invidious position of having a seriously reduced income for the foreseeable future. We also know that the private sector is out to maximise the returns for its stakeholders – even not-for-profits have to be financially viable. I also understand that trials have been more expensive than anticipated. All this seems to point toward the regulator not being in a position to afford to carry out many of the options proposed in this paper. The providers may seek to minimise the costs of support provision (to maximise profits). Are my concerns warranted?
Answers to Questions posed in the Consultation Paper
I will endeavour to provide my feedback by answering the questions posed.  Where there are additional thoughts which came to mind whilst I reviewed the paper but which don’t readily fit in the answers I will add them below.
Part 1: Proposed Quality and Safeguarding framework for the NDIS 
· What are the most important features of an NDIS information system for participants?  

Having it readily accessible and easily interrogated.  If the internet doesn’t deliver the expected information then having access to a human is critical.  The features identified in the Purple Orange Project are a good synopsis.
· How can the information system be designed to ensure accessibility?

I doubt accessibility can be ensured  but as mentioned above being able to interact with a person – perhaps by phone – would be important for most carers.  Our daughter for example could never access or understand information in any place or format. But for others I think a phone service (call centre) which can then send information in print by mail would be important. (Similar to the service Telstra is now providing for its customers)
· What would be the benefits and risks of enabling participants to share information, for example, through online forums, consumer ratings of providers and other means?  

The benefits of enabling participants to share information as proposed is great for those who can access such forums but would not be useful to Hannah.  For her carers such things as ratings of providers and comments/recommendations could be helpful.  We recently used a well-recommended company to do a plumbing job.  We found them very expensive and below average in performance – so – not sure who provided the recommendations.  There is a risk the information is incorrect (perhaps only NDIA participants and their bona fide carers should have access to these sites?).
· Are there additional ways of building natural safeguards that the NDIS should be considering?

The options canvassed in pages 15 to 18 seem a good summary to me.  

· What can be done to support people with a limited number of family and friends?  

The Chairperson of a group home governance committee proposed above is one idea, community visitors (if that safeguard is retained) or introduce them to a local community organisation where there are accredited volunteers.
· What kind of support would providers need to deliver high-quality supports? 
The Local Area Coordinators could assist them.  Being paid a reasonable price for their services.  Feedback from NDIS staff and also participants.
·  Should there be an independent oversight body for the NDIS? 

 In my opinion, we should start without one but monitor performance and feedback to satisfy the Disability Reform Council that all is well without a separate oversight body.  The Commonwealth Ombudsman can also deal with complaints about NDIS/NDIA.
· What functions and powers should an oversight body have? 

 Not applicable for me at present.

Part 2:  Detail of Key Elements of the Quality and Safeguarding Framework
NDIA Provider registration

· Considering the options described above, which option would provide the best assurance for: 

 – Providers? 

They might think Option 1 I suppose, but if it doesn’t convince potential participant consumers they are credible it wouldn’t be.  In any event they need a good system and culture (some do have these).
 – Participants? 

 Option 3 (if done with a truly independent quality assessor) or Option 4 (but the additional benefit of full quality certification may be small for participants).  Please note that the suggestion that other forms of certification are equivalent is not the case.  On page 38 it says of Option 3  ‘providers in jurisdictions where a quality evaluation is already a requirement are likely to experience “no impact” or even a reduced burden because the NDIA will be able to recognise other quality certifications or evaluations’.  With respect to Quality Certification to ISO9001 I have never seen auditors do in depth interviews of an organisation’s customers as proposed for Option 3 (last paragraph on page 36).

In the YourCare case study (on page 44) the provider supplies in home care. Why is it that NDIA may (ie. implying it may not also) require police checks of staff? In what circumstances would it not? Option 3 providers who ‘fail’ their quality evaluation would not be excluded (even though they deal with vulnerable participants and provide high risk supports) yet Option 4 providers – who are poorer quality are excluded even though failure here is about systems and governance not risk to participants?

Also, if YourCare fails audit it “could even” be excluded. It sounds like it would be pretty unlikely? Yet we know provision of care to adults with disabilities can easily become low standard (UK experience cited on page 26 identifies “significant provider failure”) and there have been recent reports of instances of abuse of disabled people in Australian institutions by organisations. Surely NDIS should be looking to raise the bar?
· Should the approach to registration depend on the nature of the service?  

To some degree.  Certainly the providers of high risk supports (like personal care) should have Option 3 or 4.  Option 1 could be OK for lawn mowing.
· How can the right balance be reached between providing assurance and letting people make their own choices?  

There is no balance needed by the NDIS or NDIA.  Their registered providers need to be quality and safety assured but participants may have informal support from people well known to them over many years and no assurance system is better than their long term personal knowledge.  The choices made by participants will determine the balance.
Systems for Handling Complaints

· How important is it to have an NDIS complaints system that is independent from providers of supports? 

 I think this is very important.  I have little faith in complaints handling arrangements within an organisation for dealing with complaints about the organisation or its staff.  This is even more important where there is a great power imbalance between the customer (participant) and the organisation.

On page 53 Option 2: what does an industry-initiated complaints body look like? Where is the incentive to set it up – who pays for it? Most national professional boards are looking after their members first and foremost. They are not there for the participants. 

On page 54, what does “flexibility around the choice of external complaints resolution body” mean? How many are there envisaged to be and who has the choice – sounds like the provider not the participant (see second paragraph of “Considerations”).
· Should an NDIS complaints system apply only to disability-related supports funded by the NDIS, to all funded supports, or to all disability services regardless of whether they are funded by the NDIS? 

· I am OK for it to cover the whole disability sector – I would understand it being restricted to just NDIS funded supports for budgetary reasons.
· What powers should a complaints body have?  

The complaints body should have power to receive complaints, to investigate them, to make findings, to make directions to providers and participants to resolve complaints, to follow up that the directions made are followed, to gather data and report.
· Should there be community visitor schemes in the NDIS and, if so, what should their role be?

I have no experience with these schemes (they don’t operate in NSW in the disability sector to my knowledge).  They sound like an improvement on not having them (for vulnerable people especially).  I do not know how well they work in those jurisdictions in which they do operate.  (See also my question to the paper authors on page 3 about these schemes).
Ensuring Staff are Safe to Work with Participants
· Who should make the decision about whether employees are safe to work with people with disability? 

 Those with all the information – those seeking information should have a short hand way of describing the level of risk involved (eg. personal care for vulnerable people) which will then enable the decision makers to know what level of risk can be tolerated (none for vulnerable people).
· How much information about a person’s history is required to ensure they are safe to work with people with disability? 

 All the information identified in Option 3 is needed for personal care of vulnerable people.  Even that does not ensure they are safe.
· Of the options described above, which option, or combination of options, do you prefer? 

  Option 3 and 4 (of course, because of our daughter’s experience)
Safeguards for Participants who Manage their own Plans
· Should people who manage their own plans be able to choose unregistered providers of supports on an ‘at your own risk’ basis (Option 1) or does the NDIS have a duty of care to ensure that all providers are safe and competent? 

Yes, but NDIA must explain risks and provide the support re risk assessment and how to recruit staff.
· What kind of assistance would be most valuable for people wanting to manage their own supports?  

They can access information on Working With Vulnerable People Check for anyone they wish to use. They receive guidance (from a human not a website) how to do risk assessment and how to recruit staff.

Reducing and Eliminating Restrictive Practices in NDIS-funded Supports
· Who should decide when restrictive practices can be used?

Someone with the competence to do so – and must be agreed by an ‘independent person’. 

· What processes or systems might be needed to ensure decisions to use restrictive practices in a behaviour support plan are right for the person concerned?

Prepared by expert and participant, and agreed by an independent person or guardian. 
· Are there safeguards that we should consider that have not been proposed in these options? 

I am not sure (my daughter does not currently have issues of this nature)

· For providers, what kinds of support are you receiving now from state and territory departments that you think would be helpful if it was available under the NDIS?

 Not applicable to me.
· Would you support mandatory reporting on the use of restrictive practices? Why/Why not?

Yes because it increases accountability – but it would need to be audited/supported by some independent people - perhaps community visitors. The administrative burden is high and some providers may fail to keep it up to date.
· If you support mandatory reporting on the use of restrictive practices, what level of reporting do you believe should occur (based on one, or a combination of, the options above)? 

I support mandatory reporting of emergency use, where it is in a behaviour support plan, and each use (though for some individuals this would be quite onerous - it is in line with how serious it is). Staff in institutions inevitably become inured to it.
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