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Submission to the Department of Social Services 
on the Review of the Disability Advocacy Framework 
(the Framework)

Overview

NDS appreciates the opportunity to contribute to the review of this Framework.
The Framework is refreshingly concise and assists stakeholders to identify the most important features of disability advocacy. However, it needs to be revised to ensure it remains relevant and is appropriately implemented. The revised Framework should:
1. Promote quality advocacy: There are good disability advocacy services but quality across the sector is inconsistent. At a minimum, all disability advocacy services must respect the dignity and autonomy of people with disability. This is particularly important for people who need support for communication and decision-making. For these people, access to quality advocacy can be critical to ensuring their views are heard. This includes situations such as planning support arrangements or formal legal proceedings as highlighted in recent reports on Access to Justice and on Equal Recognition of Legal Capacity. 
Some high quality advocacy services are also effective at building partnerships with other stakeholders to deliver positive individual or system-wide outcomes for clients. In contrast, vexatious activity such as early escalation to legal processes can be detrimental to people with disability and should be avoided. Responsible advocacy requires defending the rights of people with disability in a way that takes full account of the practical consequences on their lives, not dogmatically pursuing an ideological cause.   
2. Clarify the funding responsibilities of the National Disability Insurance Agency (NDIA) and governments: The sheer scale and pace of the transition to the National Disability Insurance Scheme (NDIS) increases the risk of service problems in the next few years. Disability advocacy will be a crucial safeguard for people with disability. 
At the same time, the transition process also creates a risk of inappropriate withdrawals of state and territory disability advocacy funding. To prevent this occurring it is important that ongoing responsibilities for funding advocacy and Information, Linkage and Capacity (ILC) services are clear when funds are transferred to the NDIS, and when governments withdraw from direct service provision.
3. Reinforce the essential role advocacy will play in supporting a sustainable NDIS: Advocacy will continue to be important in creating accessible services across all government sectors and in building inclusive communities consistent with the National Disability Strategy. This is also critical to the goals of the NDIS.
In future, advocacy will play new roles in facilitating NDIS markets through assisting participants to exercise choice and control, providing safeguards and identifying emerging market failure.
Response to the consultation questions 

NDS presents several objectives for updating the Framework in response to the consultation questions in the discussion paper.
a) Do you believe the current Framework encompasses your vision of advocacy in the NDIS environment? If not what changes are required?

NDS believes the current Framework appropriately reflects the broad purpose and mission of disability advocacy. However, the revised Framework needs to reflect major changes the NDIS will bring to the funding, regulatory and market infrastructure of the disability sector. 
NDS recommends that the revised Framework:

· Highlight the range of roles and functions advocacy has under the NDIS

It is important that funders do not mistakenly think the NDIS will reduce the need for advocacy. To address this risk the Framework should emphasise the ongoing and new roles that systemic and individual advocacy will play under the NDIS such as enhancing: 
· the capacity of people with disability to exercise choice and control in support markets
· quality and safeguarding through assisting people to self-advocate, resolve complaints at a local level, to get out of an unsafe situation and to monitor more isolated situations
· enforcement of the NDIS Act at a policy level and also potentially by assisting people to take a case against the NDIA if “reasonable and necessary” support is not funded
· the early warning system that identifies service gaps and emerging market failure
· progress towards fully inclusive communities consistent with the National Disability Strategy, for example by seeking enforcement of the standards and rights under the Disability Discrimination Act 1992 (Cth).
NDS recommends that the revised Framework: 

· Clarify boundaries between the NDIA and governments’ responsibilities for the full spectrum of disability advocacy functions, including aspects of ILC support
Many of the advocacy functions described above will be appropriately funded by the NDIA. However, there is broad agreement that some advocacy functions must be funded outside of the NDIS consistent with advice from the Productivity Commission.
 This is reflected in the decision in April 2015 by the Council of Australian Governments' (COAG) Disability Reform Council that systemic advocacy, legal review and representation would be funded outside the NDIS and that the NDIS would fund: 

· decision supports

· safeguard supports

· capacity building for participants, including support to approach and interact with disability supports and access mainstream services.

This broad agreement makes sense to NDS and needs to be reflected in the Framework. The challenge for the revised framework is to explain how to distinguish which support and advocacy functions can be fulfilled through individual or ILC services funded by the NDIA and which aspects will need to continue to be funded independent of the NDIA. The Framework also needs to address potential tensions, such as whether an organisation funded by the NDIA to provide ILC, decision, or safeguard supports can also be funded by a state or territory government to take a complaint against the NDIA.
The key to making these distinctions and addressing these tensions is to consider how best to address potential for conflicts of interest. For example, funding for disability advocacy around access to ‘mainstream’ services is perhaps less of a conflict of interest for the NDIA than for other parts of government. 
b) Are the principles of the Framework appropriate for guiding the delivery of advocacy for people with disability in a changing disability environment, including in the context of the NDIS? If not, what changes are required?

The principles need to be updated to better address the needs of people that require support to communicate, make decisions and fully exercise their legal capacity.
Advocacy services, such as legal services, may assist all people with decision making and communication but extra care is required when supporting some people with disability. The complexity with support for decision making is well documented by the Australian Law Reform Commission (ALRC)
 in their ‘review of the equal recognition before the law and legal capacity for people with disability’. This work should inform the Framework.
To improve practice in this area the ALRC proposed the following national decision-making principles to guide reform of relevant laws and practices across all jurisdictions:
· Principle 1: The equal right to make decisions – All adults have an equal right to make decisions that affect their lives and to have those decisions respected. 
· Principle 2: Support – Persons who require support in decision-making must be provided with access to the support necessary for them to make, communicate and participate in decisions that affect their lives. 

· Principle 3: Will, preferences and rights – The will, preferences and rights of persons who may require decision-making support must direct decisions that affect their lives. 

· Principle 4: Safeguards – Laws and legal frameworks must contain appropriate and effective safeguards in relation to interventions for persons who may require decision-making support, including to prevent abuse and undue influence. 
NDS recommends that the revised Framework:

· Incorporate the ‘national decision making principles’ developed by the ALRC to improve support for legal capacity  

These principles need to be promoted and monitored across a spectrum of disability advocacy functions, from legal advocacy to individual ‘nominees’ that help an individual negotiate their plan. In some cases applying these principles requires partnerships between disability advocacy services and support provider organisations – see case study below: 
Case study: A high quality service that supports people with profound cognitive and multiple impairments, including sensory impairments, has clients without active family in their lives. These clients need access to independent advocacy to ensure communication and decisions about support arrangements are free from conflict of interest. However, this has proven a major challenge, particularly because of the complex communication needs. The service launched an initiative called ‘Making Sense’ which aims to identify each person’s “primary, sensory expression” and to assist with communication. They seek to engage advocacy organisations in this initiative to assist advocates to overcome the communication challenges. 
The Human Rights Commission report on access to justice in the criminal justice system for people with disability
 also emphasised the need to apply the ALRC principles. They identified a lack of quality support for communication and decision making as a barrier to justice for people with disability. The right to support for decision making and for communication must be a cornerstone for effective disability advocacy. This is an important strategy for ensuring more people with disability who have been victims or witnesses of crime are taken seriously in justice processes.
c) Are the outcomes of the Framework still relevant or should different ones be included? If so, what should be included? 

NDS is comfortable with the succinct and ambitious outcomes as currently stated. We note that there is evidence about the links between strong independent advocacy support and reported positive client outcomes. There is also evidence that these outcomes decline when advocacy is scaled back.

d) Are the outputs of the Framework still relevant or should different outputs be included? 

With a shift to a contestable market for the provision of disability support, it is important that governments play a stewardship role over the market as recommended by the recent competition policy review
. Disability advocacy can contribute to this function.

NDS recommends that the revised Framework:

· Include market intelligence gathering and safeguarding in its outputs section
Effective independent advocacy services can operate as a useful source of intelligence that alerts governments to service gaps or emerging issues that may indicate market failure. For example, if NDIS participants were prohibited from exercising choice and control due to a lack of service options. This is similar in many respects to consumer advocacy organisations in other market-based sectors.

Advocacy must also provide a core safeguarding function in market sectors. The NDS ‘Zero Tolerance’ initiative
 identified disability advocacy as a core element of a contemporary evidence-based approach to preventing and responding to abuse within disability services. In NDIS markets it will also be particularly important that independent advocacy services perform ongoing monitoring of support for people in more vulnerable circumstances, such as those in more isolated settings or subject to restrictive interventions. 

e) Does the Framework identify what is needed in the current and future disability environment? If not, what changes are required? 

The most significant omission from the Framework is any comment or mechanism that addresses quality, adequacy and coverage of disability advocacy. 
NDS recommends that the revised Framework: 
· Establish monitoring of the quality and capacity of disability advocacy 
There are many effective and high quality advocacy services operating in Australia. However, quality is not consistent and in some areas there is a lack of quality advocacy support available for people with disability. There is also a significant need for advocates that can apply the principles and practices that underpin supported decision making and support for communication. This issue is acutely felt in the justice sector but is also a known problem for people with disability pursuing employment, education, health and other positive outcomes.

Monitoring and promotion of quality advocacy should encourage effective partnerships where stakeholders cooperate to create positive outcomes. For example, it is important that the relationships between disability support providers and advocates is at least constructive, and in some cases it could be collaborative (see case study). Monitoring should also include checks on vexatious activity and overly swift escalation to litigious processes. This activity can occur at the expense of good outcomes for people with disability, it can unnecessarily delay resolutions, and can be inconsistent with the national decision making principles. This activity can also reflect a conflict of interest if advocates benefit from additional work generated by legal proceedings.
Another key component of quality is ensuring advocacy support is accessible and appropriate for the wide array of people with different geographic, cultural and disability support circumstances. There is a need for a strategic approach that ensures adequate coverage when all the funding provided by states, territories and the federal government is accounted for.
There are parts of the current Framework that indicate an intention to monitor the quality and capacity of disability advocacy. For example, output (c) of the current Framework states, “Disability advocacy is planned and delivered in a coordinated manner and supports communication between disability advocacy support, disability services, mainstream services and governments.” Complementing this is 15(c) (iii) in the ‘Reform and Policy Directions’ section of the Framework which promotes “working towards outcome based reporting and evaluation of the disability advocacy sector to enhance transparency and accountability.” These ambitions are excellent, but NDS would like the Framework to clarify the mechanisms that will achieve these goals, such as stating what checks and monitoring funders need to have in place to ensure the quality and capacity of disability advocacy. 
The National Standard for Disability Advocacy offers a good starting point for developing this area of the Framework.
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National Disability Services is the peak industry body for non-government disability services. Its purpose is to promote and advance services for people with disability. Its Australia-wide membership includes 1000 non-government organisations, which support people with all forms of disability. Its members collectively provide the full range of disability services—from accommodation support, respite and therapy to community access and employment. NDS provides information and networking opportunities to its members and policy advice to State, Territory and Federal governments.
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