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About the Office of the Public Advocate
The Victorian Office of the Public Advocate (OPA) is an independent statutory office empowered with a broad range of functions under the Guardianship and Administration Act 1986 (Vic).
 OPA works to protect and promote the rights, interests and dignity of people with disabilities in Victoria.
OPA provides a number of services to work towards these goals, including the provision of advocacy, investigation and guardianship services to people with cognitive impairments or mental ill health. In the last financial year, 2013-14, OPA was involved in 1,519 guardianship matters, 362 investigations and 365 cases requiring advocacy. In all of these roles, OPA acts as an advocate for the person concerned.
OPA is the coordinating body of five volunteer programs including the Community Visitors Program, the Community Guardian Program and the Independent Third Person Program.
 OPA provides support to over 900 volunteers. OPA volunteers receive training to visit, report and monitor the adequacy of disability residential services, supported residential services, and mental health facilities, and for attendance during interviews with police and correction hearings.

Under the Guardianship and Administration Act the Public Advocate has a function to arrange, coordinate and promote public awareness and understanding with respect to the protection of persons with disability from abuse and exploitation and the protection of their rights.

About this submission

OPA welcomes the opportunity to make a submission to the review of the National Disability Advocacy Framework (framework). 
This submission will draw from a number of sources, including OPA’s own Advocacy Quality Framework, which underpins the advocacy practice of OPA. This submission will also draw from the submission OPA prepared on behalf of the Australian Guardianship and Administration Council, in consultation with other state and territory members, to the Proposal for a National Disability Insurance Scheme Quality and Safeguarding framework consultation paper (NDIS safeguards consultation paper), available on OPA’s website.
 OPA also refers to the Victorian Ombudsman’s recommendation in relation to building the role of advocacy; to empower the disempowered.

OPA’s understanding of the role of advocacy as it relates to the National Disability Insurance Scheme (NDIS) will be a focus of this submission.
 The guiding questions will also be addressed. 

The National Disability Strategy states: ’support independent advocacy to protect the rights of people with disability’ as a future area of action. The review of the framework enables independent advocacy to continue and provides opportunity to improve its quality.
General comments
OPA is encouraged by the review of the framework, particularly given the new consumer choice driven environment that the NDIS will deliver. 
All people with disability have a right to independent advocacy to support them to protect and promote their equal rights in all areas of their lives.

Funding and commitment to ease of access and improvement of advocacy services not related to the NDIS must continue to receive attention. For example, access to advocacy for people with disability to negotiate the legal system is vital for those who may often have no other supports in their life.
Closer attention to the Convention on the Rights of Persons with Disabilities (Convention) and the policy areas articulated in the National Disability Strategy will strengthen the commitment to advocacy. These policy areas include:

1. Inclusive and accessible communities 

2. Rights protection, justice and legislation 

3. Economic security 

4. Personal and community support 

5. Learning and skills 

6. Health and wellbeing
A key concern of OPA relates to policy area 2 – Rights protection, justice and legislation. OPA has submitted previously on this point:

OPA would like to see greater emphasis in the strategy on steps designed to address this goal, which requires active steps to be taken in the areas of: criminal justice (including victim/witness support), health, mental health, and community services.

OPA restates this point in relation to the important role advocacy can play in relation to protecting and promoting the rights of people with disability within these areas.
OPA is encouraged that all governments are committed to a national approach to supporting people with disability to maximise their potential and participate as equal citizens in Australian society.

Questions

1. Do you believe the current Framework encompasses your vision of advocacy in the NDIS environment? If not, what changes are required? 

The current framework encompasses the vision of advocacy within the NDIS environment in part. On this point, OPA makes the following comment.

It is crucial that NDIS related principles, outcomes and outputs are referred to in the framework. This is because the delivery of effective independent advocacy is critical to achieving the goals of the NDIS. The NDIS is intended to provide eligible people with permanent and significant disability with more choice and control over the planning and delivery of their supports.
 
OPA prefaces this comment with a reference to the Victorian State Disability Plan 2013-2016: 
people with a disability are more likely to live in poverty, to have fewer educational qualifications, to be out of work, to experience discrimination, violence and abuse and to be unable to make basic choices about their lives.

OPA’s main concern in making this submission is that very many people with disability, particularly those with higher support needs, continue to lead a precarious life. This will continue in an NDIS environment. 
We use the term precarious to refer to the situation of people with disability where many of the following experiences are a large and ongoing part of this person’s life:
· being socially isolated, even excluded

· having few or no friends

· having most of their relationships with people paid to be with them
· being dependent on others for everyday assistance causing a power imbalance in their relationships

· actual or threatened violence, neglect or exploitation

· being brutalised and bullied
· pervasive discrimination and devaluation; being treated as a second-class citizen or not a full person; de-individualisation

· difficulties of communication and being listened to

· having their capacity to make personal decisions and to be in charge of their life constantly questioned or disregarded

· having people speak for them or being treated as if they are invisible

· having people, sometimes parents or other loved ones, make substituted decisions without putting first the person’s wishes and personal and social wellbeing.

OPA is concerned about how the underpinning consumer choice philosophy of the NDIS operates for people with significant cognitive impairments or mental ill health.
 OPA’s own experience demonstrates that the application of a consumer choice model creates difficulties for people with cognitive impairment that should not be underestimated.

The notion of choice and control, although signifying an important advancement in the exercise of rights of people with disability, is not always accessible or possible. OPA is aware that many people with cognitive impairment and mental ill health have limited supports in their lives. This issue is important.
Advocacy is a crucial support to enable a participant to access, navigate and benefit from the NDIS. Many prospective and current NDIS participants have never had the opportunity to exercise choice and control over the services they wish to access. In OPA’s experience, many participants with a cognitive impairment accessing the NDIS have the added disadvantage of being socially isolated and without a network of support to assist them to access and navigate the scheme. OPA understands that there is a considerable wait for current advocacy services for many people with disability who need assistance to implement their NDIS plan.

In relation to the critical issue of complaints about abuse the Victorian Ombudsman in her investigation found that the role of advocacy is particularly important in this sensitive area. The Victorian Ombudsman highlights advocacy as particularly important where people may be afraid to complain and for those people who do not have the ability to communicate or make a complaint on their own behalf.
 
Unlike other organisations, OPA’s advocacy has a focus on abuse, exploitation, neglect and the power to act where concerns are raised.
 In the transition to a nationally-consistent quality and safeguarding framework the role of advocacy and any expansions of its core functions must be examined further.
Access to advocacy should be a feature of the NDIS Quality and Safeguarding framework. In its submission to the NDIS safeguards consultation paper AGAC stated:
Advocacy is a crucial support to enable a participant to access, navigate and benefit from the scheme. Advocacy is also an important safeguard for participants and prospective participants in relation to the general quality of available services, and the protection of people with disability from abuse, neglect and exploitation. The NDIS Act recognises the role of advocacy in representing the interests of people with disability.

The NDIS safeguards consultation paper refers to disability advocates as being a safeguard that operates outside the NDIS. In fact, advocacy has a crucial part to play within the scheme, although funding should remain separate from the scheme. In practice, advocacy will perform a quality assurance and safeguarding role within the scheme. On this point OPA restates the view, and recommendation of AGAC:

AGAC supports the Productivity Commission’s recommendation in relation to advocacy, that the Australian Government:

should continue to provide funding for general advocacy by non-government organisations, with no involvement by the National Disability Insurance Agency in this funding role. State and territory funding of disability advocacy groups should continue.

… Recommendation ... The Commonwealth Government should commit to funding advocacy programs as a crucial NDIS safeguard. Such programs and funding should remain separate from any funded supports that are provided to individual NDIS participants.
 

Objectives of the framework
OPA suggests the objective of the framework should be more descriptive, and could include reference to the following objectives of advocacy:

· challenging the stigmas and injustices faced by people with disability

· overcoming barriers restricting opportunity

· ensuring appropriate societal and service responses to people with disability

· protecting human rights

· affording equal life opportunities and quality of life.

These objectives relate directly to the vision of advocacy within the NDIS environment. OPA suggests these could guide the review of the framework.
2. Are the principles of the Framework appropriate for guiding the delivery of advocacy for people with disability in a changing disability environment, including in the context of the NDIS? If not, what changes are required? 
On the whole, OPA supports the principles contained in the framework, however OPA notes that some essential elements are missing.

The framework must acknowledge that the real importance of advocacy stems from its independence. Advocacy should be independent and vigorous, action focused and free from conflict of interest. OPA suggests that it would be useful for the framework to outline the responsibilities of advocates. In OPA’s view, some considerations for advocates include:
· being clear about what the person is saying they want, and why this may differ from what you think is right and working through the implications of this
· not assuming the person cannot make their own decisions

· supporting the person to understand the consequences of their choices

· realising what you say is likely to have more influence than things said by the person for whom you are advocating

· awareness of conflicts of interest.

When the interests of an advocate are likely to get in the way of the interests of the person for whom they are advocating there are further considerations. Conflicts of interest are serious when an advocate is trying to take the side of someone who lacks power:

· it does not mean that you no longer have an advocacy role, just that your involvement may be limited
· try to assist people to have access to advocacy where conflicts of interest are minimised.
Last resort advocacy and the role of OPA
The framework should acknowledge the importance of last resort advocacy as an essential element of a quality assurance and safeguarding framework within the NDIS. This is also relevant to the National Disability Advocacy Framework. 

Victoria’s Guardianship and Administration Act provides a legislative framework for statutory advocacy.
 OPA’s own advocacy practice, outlined further in appendix 1 to this submission, can be differentiated from other forms of advocacy in that it involves acting through the legislative power of the state.
 OPA’s advocacy is last resort.
The objective of OPA’s advocacy is to ensure that the capacity of the person with disability to act independently is promoted, restrictions on rights are minimised, and maximum utilisation of services and facilities is ensured. OPA provides its advocacy as a less restrictive intervention than guardianship that may function as an alternative means of resolution to matters which would otherwise proceed to guardianship.
 OPA’s individual advocacy focuses on the best interests of the person with disability where that person is at risk of abuse, exploitation or neglect. 
While OPA maintains a strong commitment to advocacy, the increasing demands of guardianship have had an impact on the organisation’s capacity to take on individual advocacy cases.
 OPA has submitted in the past that an ongoing role for advocacy will be critical to ensuring that guardianship is a last-resort option. OPA has clear expertise that warrants it continuing to act, as the need arises, as an advocate.
 There are significant resource implications for OPA if the office were to undertake more individual advocacy to address the current gaps in the disability advocacy sector. 
The Commonwealth, state and territory governments have a responsibility to look after their most vulnerable people, including people with disability. Statutory advocacy should be funded as a last resort safeguard and reference to this should be included in the new framework. The Victorian Ombudsman reported that there is currently limited funding for advocacy, with many advocates unable to provide advocacy services when called upon.
 In relation to last resort advocacy, the Victorian Ombudsman reported that OPA’s vital last resort role should be further enhanced.
 
Access to advocacy

The issue of how advocates reach the people who need advocacy must be raised within the context of this review. For example, what powers do advocates need to perform that role? The Public Advocate holds specific powers of entry and inspection where abuse of people with disability is suspected.
 The Public Advocate utilises this power to advocate for the protection and promotion of the rights and interests of those persons where that person may not be able to access any other advocacy. Most of the non-government organisation advocacy groups have limited resources to actively seek out people with disability who may need their assistance. It is easy to fail to notice a vulnerable person with disability where that person is not themself seeking assistance. 
OPA also raises here, as a point for consideration, the role of the Community Visitors in Victoria. Community Visitors are empowered by law to visit Victorian accommodation facilities for people with a disability or mental ill health at any time, unannounced. They monitor and report on the adequacy of services provided, in the interests of residents and patients. Community Visitors advocate for people with disability who may have no-one else to support them or any other person to advocate on their behalf. The capacity and authority of Community Visitors to undertake individual advocacy is limited, and the Public Advocate is aware that what Community Visitors do see is just the tip of the iceberg.
 
The legislative powers of Community Visitors following the full roll-out of the NDIS and transition to a nationally-consistent quality and safeguarding framework remain unclear. OPA has expressed serious concerns that reduced protections and deregulation in this sector will place people with disability at greater risk of violence, abuse, neglect and exploitation.
 
In the context of the review of this framework, it would be valuable to consider the potential role of community visitors, in addition to last resort advocacy, as important elements of the NDIS quality assurance and safeguarding framework.
3. Are the outcomes of the Framework still relevant or should different ones be included? If so, what should be included? 

NDIS-related outcomes must be included in the framework. People with disability who are participants in the NDIS trial sites must be involved in the development of outcomes, drawing from NDIS-related principles and objectives, and drawing from their own experience and expectations. 

OPA broadly supports the outcomes identified in the current framework, and believes that the outcomes broadly reflect the changes that will follow full roll-out of the NDIS. It is important that the outcomes aspire to improve the delivery of advocacy. In relation to judging the effectiveness of advocacy, it is less fair to judge on outcomes, and more appropriate to judge on outputs. Outputs lead to outcomes and as such outputs should be listed before outcomes in the framework.
In relation to outcome one ‘people with disability are accorded the rights and freedoms described in the Convention and other relevant rights treaties,’ this is not something that advocacy has control over. While OPA acknowledges and supports the aspiration expressed in outcome one, OPA questions this outcome as an indicator of the effectiveness of advocacy. OPA is of the view that outcome one can be more indicative of the barriers and disabling features of society for which advocacy should not be solely accountable.
Evaluation of advocacy against outcomes

Evaluation of advocacy should be guided by the principles enshrined in the Convention and measured against each of the articles contained in the Convention where relevant, in addition to the articulated outputs.
 OPA wishes to make the following comment in relation to the challenges in evaluating advocacy.
It is difficult to quantify the outcome of advocacy; whether measured against social justice expectations, levels of empowerment of those people receiving advocacy support or qualitative judgements of individual or collective outcomes. An outcome for one person may be good but unsatisfactory for another. 
The timeframe by which an advocacy outcome can be expected to be achieved varies significantly; it can often be prolonged for only a small success, or it can be brief for large return. 
Ongoing advocacy, drawing from a relationship of trust developed through time cannot be expected to yield results immediately, or sometimes even in the short-term. 

Where basic human rights are considered there are often many external factors involved that may challenge the success of powerful advocacy. Making a distinction between such factors, for example public policy complexities and social factors, makes measurement and evaluation complex. Although a worthwhile endeavour, OPA encourages policy makers and evaluators to engage with these challenges.
4. Are the outputs of the Framework still relevant or should different outputs be included? 

As mentioned above, both conceptually and for the purpose of measurement, the framework should list outputs before outcomes. Outcomes must not be privileged at the expense of the importance of outputs. The measurement of advocacy, drawing from the objective to improve advocacy delivery, is dependent on many external factors, as discussed above. The framework needs necessarily to engage with this reality.

OPA supports the outputs contained in the current framework. In order to evaluate and improve advocacy delivery against outputs, those stated outputs must be quantifiable. That is, it must be easy to collect and report on that data effectively to improve advocacy delivery.
5. Does the Framework identify what is needed in the current and future disability environment? If not, what changes are required?

OPA agrees that the advocacy framework is applicable to the NDIS environment and broadly contains what is needed, noting also OPA’s responses above. Individual advocacy where it does not relate to NDIS-matters must continue to receive attention and funding, as the NDIS is only specific to the provision of disability services. 
Furthermore, only 460,000 people across Australia will have access to funding under the NDIS upon full roll-out of the scheme. While the NDIS Information, Linkages and Capacity Building Framework will be available more broadly, it is crucial that people with disability also have access to individual, independent advocacy in areas other than disability service provision. 
Reform and Policy Directions

To improve advocacy delivery, advocates require ongoing training, adequate resourcing and professional development. The competence of advocates must be built upon to ensure advocates are given the best opportunity to protect and promote the rights and interests of people with disability both currently and within an NDIS environment. 

A commitment to advocacy and advocacy organisations will better enable them to plan for the future and identify particular areas of need.
OPA raises the possibility of a national accreditation body or setting that is respected within the sector. This body could also have a role in promoting and publishing standards and resources for advocates. It is important that some kind of quality assurance process is utilised. Advocacy must be accountable, transparent and of a good quality. The new framework must guide the advocacy sector’s ownership of improvements to its practices.
The Victorian Ombudsman reported that the evidence of her recent investigation strongly suggests that the role of advocacy will need to be strengthened further with the introduction of the NDIS.
 

The Public Advocate supports the Ombudsman’s recommendation to the Victorian Government to transfer the administration of advocacy funding, along with sufficient funds, from the state Department of Health and Human Services to an independent, non-government agency. The Public Advocate supports further research being conducted on which agency might be best placed to take on the role of administering advocacy. OPA understands that Commonwealth Ministers will consider recommendations from the Victorian Ombudsman’s inquiry in their determinations around the NDIS quality and safeguarding framework, in which advocacy must play a key independent role.
1. Appendix One: OPA’s advocacy practice 

This section focuses on the advocacy provided by OPA’s Advocate Guardian Program.

Advocate Guardian Program

OPA’s Advocate Guardian Program consumes a significant amount of the office’s total workload. Advocate Guardians provide guardianship, investigation and individual advocacy services to people with a cognitive impairment or mental ill health where certain criteria are met. 

Guardianship

Guardianship orders are made by the Victorian Civil and Administrative Tribunal (VCAT) under the Guardianship and Administration Act 1986.
 During 2013-2014 the combined figure of all guardianship matters undertaken including new and carryover matters, was 1,590.
 Guardianship continues to be the largest area of work of the Advocate Guardian Program, although this was not how the office was envisioned to operate.
 

Under the Guardianship and Administration Act, a guardian must act in the best interests of the represented person, acting as an advocate for that person within a best interests framework.
 
Investigation

OPA Advocate Guardians conduct detailed investigations to assist VCAT in determining guardianship applications. The combined figure of investigations for the 2013-2014 financial year was 362.

Advocacy

The advocacy component of the Advocate Guardian Program, where it is performed in isolation, derives its authority from the powers given to the Public Advocate under the Guardianship and Administration Act.
 Advocacy usually occurs in the context of guardianship and investigation however advocacy also occurs as a result of referrals from VCAT, in addition to direct requests from the community. OPA also initiates some advocacy on its own behalf.
 During 2013-2014 OPA acted as advocate in 365 matters, including new and carryover matters.
 The majority of advocacy is undertaken by the Advocate Guardian Program but some advocacy is also provided by the Legal Unit and the Disability Act Officer.

OPA’s Advice Service, which handled 13,795 enquires during 2013-2014, also provides short-term advocacy.
 Systemic advocacy is undertaken by the Policy and Research Unit and the Community Visitors Program.
The general principles for OPA’s statutory advocacy are guided by the Guardianship and Administration Act. Advocacy must:

· be least restrictive of a person’s freedom of decision and action as is possible

· promote the best interests of the person with disability 

· give effect to the wishes of the person with disability wherever possible.

OPA provides last resort individual advocacy that focuses on the best interests of the person with disability where the person is at risk of abuse, exploitation or neglect. 
In the individual advocacy OPA undertakes the office seeks to:
· maximise the safeguards for the person with disability against possible exploitation, abuse  or neglect in a way that is least restrictive of their freedom of decision and action

· respect the privacy, dignity and confidentiality of the person with disability

· maximise participation and integration of the person with disability in the wider community

· identify and respond to broader systemic issues relevant to people with disabilities.
The factors affecting OPA’s advocacy response includes:
· the degree to which a person is autonomous

· the specific impact of a person’s disability

· the level of risk facing the person
· the extent of existing safeguards.

Guardianship and advocacy within the National Disability Insurance Scheme

Since the launch of the Barwon trial site in Victoria, OPA has experienced an increasing demand on its advocacy service. 

OPA’s Advocate Guardian Program has been primarily involved with the NDIS through advocacy referrals from the Victorian Department of Health and Human Services for participants living in the Barwon trial site. This includes 28 people living in shared supported accommodation, and 31 people living at Colanda Residential Services. In addition to providing advocacy services, the Public Advocate is guardian for 5 participants in the Barwon trial site and is involved in NDIS matters by virtue of these guardianship appointments.
OPA is currently undertaking an evaluation of the advocacy provided to those residents at Colanda. The purpose is to quantify and assess the advocacy provided with a view to informing and improving OPA’s future advocacy practices within an NDIS environment. This project is ongoing. 
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