Civil disputes addressed by court judgments represent a very small percentage of the civil
disputes which arise in Australia or anywhere else.! In the last few decades the increase in
litigation and the concomitant pressures on the civil court system, have led to a rise in
disputes being diverted to Appropriate Dispute Resolution (ADR) processes.? Similar to
litigation, ADR has come under criticism for not providing adequate access to justice for all
persons. ‘Access to justice’ denotes the capacity of individuals to participate in the justice
system, to receive the advantages of existing in a community governed by the rule of law.3 In
particular, the Government has a responsibility to ensure its disadvantaged and vulnerable
citizens have access to justice.*

In-person ADR processes such as mediation, can present barriers to accessing justice for
autistic individuals.> Autistic people communicate in different ways to non-autistic people.®
Autism is characterised by differences to non-autistic people in two key areas,
communication, and repetitive and restricted behaviour.” They also are known to have
challenges with social communication and social interaction across multiple contexts.® For
example, autistic people may have difficulty interpreting implied language,® fail to update
their understanding of meaning during a conversation based on cues from a communication
partner,’® or find using eye contact uncomfortable.!’ Due to these communication
differences, the intention and meaning of autistic people’s communication is often
misinterpreted,’? at least by non-autistic people.!3

Traditional approaches to ADR processes such as mediation, occur by in-person interactions
with communication occurring through verbal and non-verbal cues. Autistic persons may
experience challenges in interpreting such cues, resulting in substantial disadvantage and
vulnerability for autistic persons who participate in such ADR processes. * Recently, | led a
gualitative research project on the experience of autistic individuals who participated in
mediations, and we are currently analysing the data. The evidence we have analysed thus far
indicates that, ADR processes such as mediation do not generally accommodate the needs of
autistic individuals and in fact tend to heighten stress in participating in such processes. This
study signals that the traditional approaches to mediation lack the necessary flexibility to
accommodate autistic individuals’ needs, such as allowing more time for processing
information, having more breaks during a mediation session and offering various modes in
which to conduct the mediation.



ADR practitioners are not trained to understand autism, nor how to make adjustments to the
ADR process to ensure better access to justice for autistic individuals. There are urgent and
significant overhauls required to be made to existing ADR services and processes to mitigate
the disadvantages for autistic persons, thereby improving access to justice.’ There is much
more research required to be undertaken in this area and more broadly in the legal system to
improve processes and deliver better access to justice for autistic members of society.®

Kind regards

Dr Oz Susler
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15. Improvements to the ADR processes should be part of the broader improvements that are required
to be made to the justice system including but not limited to policing, the criminal justice system and
sentencing.

16. The improved processes in ADR and the broader legal system should also accommodate others
including but not limited to, neurodiverse individuals, indigenous people, individuals with a disability,
elderly individuals and those from CALD backgrounds to name a few.





